+ Alderman 


Turn to Corpex for GUARANTEED 24-hour shipment of 


Complete Corporate Outfits 


Here are the finest, most comprehensive kits 


available—shipped within 24 hours! 


Exclusive GOLD TOOLED BINDER with 
the look and feel of fine leather 


Corporate name embossed in GOLD 
on spine 


Exclusive binder pocket for corporate seal 
Matching vinyl SLIP CASE 


Foldaway SEAL with carrying case 


20 CUSTOM- 
PRINTED STOCK 
CERTIFICATES 
numbered and im- 
printed with corporate 
name, state of in- 
corporation, and 
Officers’ titles 


STOCK TRANSFER 
LEDGER 


SPECIAL FORMS 
SECTION with 
complete review of 


latest I.R.C. require- 
ments for Sub-Chapter S election, 
Medical and Dental Reimbursement 
Plans, Section 1244 forms, plus forms for 
annual meetings of shareholders and 
directors 


50 blank sheets for minutes, or PRINTED 
MINUTES AND BY-LAWS for quick 
completion of minutes with minimum 
expenditure of attorney's valuable time 


SPECIAL PRINTED MINUTES for 
Professional, Not-for-Profit, Model and 
“Close” Corporations (with separate 
minutes for California) and customized 
minutes for New York, Florida and Texas 
corporations, Model Business Act 
States, state single and all state multiple 
incorporations 


® Mylar reinforced tab indexes 


FOR FAST 24-HOUR SHIPMENT 
ORDER BY PHONE AND CHARGE 
TO ANY MAJOR CREDIT CARD. 


1-800-221-8181 
Coren 


Banknote Company, Inc. 
480 Canal Street 
New York, NY 10013 


“Serving the Legal Profession Since 1927” 


SPECIAL 
INTRODUCTORY 
OFFER 

To introduce you to the 
finest corporate kits 
available—with 
guaranteed 24-hour 
shipment, take $5.00 off 
the regular price when 
you use the special 
discount order form 


below. 
ALL KITS 
Suite OUTFIT AVAILABLE IN 
i YOUR CHOICE OF 
$3450 GREEN, BLACK OR 
Outi #14 BROWN BINDERS WITH 
ith printed 


minutes and by-laws 


$5 00 OF WITH THIS CORPORATE 


SAVINGS CERTIFICATE 
Coro@x' Dept. F, 480 Canal Street, New York, NY 10013 


YES! Please RUSH me the following Corporate Kit at $5.00 off your regular price: 
Print corporate name exactly as it appears on certificate of incorporation 


MATCHING DELUXE 
SLIP CASES. 


(If more than 50 characters and spaces, add $6.00 to price) SHIP TO: 

State of Firm Name 

Date of Incorporation e of 

No. of Authorized Shares Par Value $ each; 

Or Shares with no par value. Address 

Certificates to be signed by the following officers: : 

President and City 

When ordering Kit #1A, please specify: Zi 
OSingle Multiple Incorporators State ip 


If a Not-For-Profit, Professional, “Close” or other special 
4 corporation, please state or describe: 


Telephone No.: 
Add $2.50 shipping charge for continental U.S. all other $6.00 
CHECK PAYABLE TO CORPEX OR CREDIT CARD 

DATA MUST ACCOMPANY ORDER 


Card # Expires 
Check one: VISA O MasterCard O American Express 


PLEASE SHIP: 
COUTFIT # 1 at a special discount price cf $34.50 
OCOOUTFIT # 1A ata special discount price of $36.50 
Color of Outfit: GO Green O Brown O Black 


Signature 


: ‘ 
$36.50 
hs 
ron 
My) 
4 
BYE 
SS 
By 
Ss 
= ~ 
AAD 


OSI, 


We are Genealogists, not Detectives. 


We Specialize in 
Locating Heirs 
to Estates 


‘The ‘Altshuler Chart 


We are pleased to discuss 
PLEASE WRITE for any heirship problem 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


AUTSHULER GENEALOGICAL SERVICE 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS - TRUSTEES BANKS 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


Our Southeast office provides overnight deliveries to Northern Flori 


and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091,(404) 449-5091 
To place your next rush order into immediate production— 


call toll free 1-800-241-8816 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 

* Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 
loose documents. 


* Improved 1%” extra capacity booster stan- 
dard three ring metals. Black Beauty “all- 
in-one” outfits include: * Customized seal 
in z i pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 

plan, appendix of forms, instructions, work 

sheets and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 

Corporation Act). * Our exclusive corporate record 

tickler. « Mylar reinforced tab indexes with five positions. ° 

Transfer ledger, 8 pages bound in separate 

section. 


j Complete Black Beauty® Outfit 
A No. 70 (Green No. 71) 


50 sheets blank minute paper...$39.50 


No. 80 (Green No. 81) with 


printed minutes and by-laws. ... $42.00 


Charge to American Express, 
asterCard or Visa 


‘N You may also select Green Beauty 
P with the same fine features. 


Excelsior-Legal 


t Catalog of 

New York * Georgia Illinois * Texas 

FTO: EXCELSIOR-LEGAL 
{ SOUTHEAST, INC. Please Ship: No, 80 No. 81. $42.00 : 
PO. Box 889 ‘ase ship: oO. No. $42. State lear 
Norcross, GA 30091 
; (Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) : 
H 
: Shipment hours authorized shares each 

after receipt o r. 
pt Certificates signed by President and Ship via Air—$4.00 extra. 
. ul unless Twi ine 

IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. 
AMEX 
SHIP VIA AIR: Charge [] MC 
! $4.00 ADDITIONAL L] VISA Number Expires Signature 1 
| WITHIN THE 48 CON- | Shipto : 
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Don't MO Up Your Clients That's Class. . . » 


Personal Library 


Deluxe Complete Corp. Kits \_/ 


Black Jewel “Space Miser" 


$28 ,°° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered 
stock certificates on parchtext. Footnoted & indexed 
minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, 
written statement to organize corporation in lieu of 
minutes and by-laws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: 
two memo pads with each kit, federal application fr tax 
1.D., Federal Form 2553 for Plan 1244, state application 
for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemploy- 
ment status authorization schedule for Election 248. 


The Fastest Corporation 
AtA 


Fraction of The Cost 


We pick up your completed articles at your office 
and hand file your articles, then manufacture 
The Corporate Kit and return documents and kit 
to you, the next work day. 


No need to change registered agent or file any 
amendments, we file your articles as signed by 
your clients. 


Charter Numbers are available within 24 hours. 


PLUS KIT IF 
Broward © DESIRED 


West Palm Beach $12.00 


$26.50 Plus Kit if Desired 
All Other Counties 


\CALL TODAY 
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(<3) Additional stock 


centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of” (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


13.50 


Plus Tax & Shipping // 


Service Orger today between 9 a.m. & 
5 p.m. and we'll have it in your office (Dade/ 
Broward Counties only) the next working 
day. 


Price Find a complete kit for less and 
-REFUND THE DIFFERENCE. 


Quality Not satistied for ANY 
reason with your order, call us and 
we'll pick the order up and take it 
back and credit your account COM- 
PLETELY for the returned items. 


CALL 


Dade: (305) 358-3694 
Broward: 764-4255 
West Palm: 655-1080 
Fla.: 800-432-3028 


MPIRE 


CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 
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James C. Rinaman, Jr. 


PRESIDENT 


Legal services for the poor— 
what is our fair share? 


A basic tenet of our Code of 
Professional Responsibility obli- 


gates lawyers to provide the public 


with competent legal services re- 
gardless of a client’s ability to pay. 

For many years Florida lawyers 
discharged this obligation indi- 
vidually and through local Bar legal 
aid programs. As population in- 
creased and socio-economic affairs 
became more complex these pro- 
grams became inadequate to meet 
the need. 

By 1972, even with expansion of 
federal legal service programs, 46 of 
Florida’s 67 counties had no organ- 
ized program. In 1973, The Florida 
Bar created Florida Legal Services, 
Inc., to promote and coordinate 
efforts to identify and meet these 
needs. 

As federal legal service projects 
grew, the vitality of local Bar legal 
aid programs and voluntary pro 
bono work diminished. By 1979, 12 
federal legal service corporation 
projects were the primary delivery 
systems in Florida. Pursuant to order 
of the Florida Supreme Court, The 
Florida Bar conducted a study, com- 
pleted in January 1980, to identify the 
need for legal services for the indi- 
gent and recommend better ways to 
provide them. The study concluded 


that Federal Legal Service Corpora- 
tion programs, then at the peak of 
their capabilities, could provide no 
more than one-third of the need and 
that the shortage could best be filled 
by revitalizing Bar-sponsored legal 
aid programs utilizing pro bono serv- 
ices of Florida lawyers. 

By 1981, President Reagan’s “New 
Federalism” had reduced Legal 
Service Corporation funding by 25 
percent (from $350 million to $240 
million) and proposals for next year’s 
budget range from zero to $150 
million. Sixty of 200 staff attorneys 
positions in Florida’s Legal Services 
Corporation projects were cut last 
year and more may be eliminated 
this year. 

Whatever your philosophy as to 
“New Federalism” may be, these 
circumstances demand a strong and 
effective response by Florida law- 
yers. No federal welfare program is 
better suited for President Reagan’s 
prescription of assumption by state 
and local government and the private 
sector than delivery of legal services 
to the poor. 

Last May The Florida Bar 
appointed Michael Tartaglia, a 
talented public interest lawyer on the 
Bar staff, as pro bono coordinator to 
assist in the promotion of stronger 
local legal aid programs. Bar com- 
mittees on legal aid and pro bono 
have been merged into a committee 
on Delivery of Legal Services to the 
Poor, chaired by Ted Klein of Miami, 
to encourage consolidation of effort 
between federally funded projects 
and local bar programs. 

The concept proposed is that 
delivery of legal services to the poor 
can be increased substantially 
through local bar legal aid programs 
financed from sources within the 
state, by efficient use of full-time 
staff attorneys coordinating the pro 
bono efforts of Florida lawyers. The 
role of The Florida Bar is to ensure 
utilization of these resources in the 
most efficient and productive 
manner possible, so that a fair share 
of the burden rests on both the public 
and the profession. 

Accomplishment of these 
objectives requires some _ basic 
assumptions: 

1. Assume, for planning — pur- 
poses, that direct federal funding for 


local legal service programs will be 
eliminated within the next year or 
two. 

2. Assume that the lawyers of 
Florida are responsible to ensure that 
adequate legal services for the 
indigent are provided. This does not 
mean that lawyers must shoulder the 
entire burden, only that we must see 
that adequate financing is provided 
through federal, state and _ local 
public and private sources; and that 
pro bono services of lawyers are 
coordinated to ensure adequate 
services are delivered in a competent 
and timely manner. 

3. Assume that the services of 
several hundred dedicated and ex- 
perienced staff attorneys in the Legal 
Service Corporation projects of our 
state are essential to effective ad- 
ministration of local legal aid 
programs and must be retained. 

Organizations which can accom- 
plish these objectives already exist in 
Florida. They must be developed 
and coordinated in a manner de- 
signed to at least triple their capa- 
bilities. 


Funding sources 


Current federal funding for legal 
service offices in Florida is approxi- 
mately $8 million (down from $11 
million last year), employing nearly 
150 full-time staff attorneys. If these 
efforts were enhanced by effective 
support from 5,000 or 6,000 private 
lawyers accepting one or two pro 
bono cases each year the needs of the 
indigent could be met. 

The Florida Bar should direct its 
legislative efforts toward maintain- 
ing public funding at a level of at 
least $8 million. 

The Florida Bar Foundation 
Interest on Trust Accounts Program 
is also an essential source of funds. 
Since the IOTA campaign began six 
months ago, more than 350 firms, 
nearly 2,000 lawyers, have joined and 
already more than $350,000 has been 
produced. In 1983, those firms alone 
will produce more than $1 million 
and projected new membership in 
the next six months could increase 
that to at least $3 million for 1983. 

Firms that fail to join simply allow 
banks to continue enormous profits 
from funds that could be utilized for 
public purposes. Wherever a bank 
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PRESIDENT’S PAGE 


declines participation, there is a bank 
across the street that is eagerly 
soliciting your trust account. To 
lawyers who still have reservations 
about IOTA, I can only say: Try it— 
you'll like it! 

City and county appropriations, 
county and circuit court filing fees, 
private foundations and the United 
Way can significantly supplement 
local bar programs. 

Sliding scale fee schedules, which 
require indigent clients to pay at least 
a nominal fee, could provide some 
revenue and cause the client to assess 
his claim in terms of his own 
resources. A pro bono program 
should not respond to cases which 
have no merit or would be eco- 
nomically unjustifiable to a paying 
client. 


Pro bono legal aid programs 
Another essential ingredient for 
accomplishment of these objectives 
is establishment of centralized legal 
services offices in each community 


about evolving Florida Law? 


A subscription to The Florida Bar Journal makes a 
thoughtful gift. Do you know a law student, paralegal, or out-of-state 
attorney not a member of The Florida Bar who would enjoy reading 


The Florida Bar Journal is an official publication of The Florida Bar with 
a monthly circulation of approximately 32,000. The Journal is published 
10 times a year with July/August being a combined issue. Included in 
the subscription is the valuable annual September directory. 


Please enter a subscription by filling out the coupon below. 


O Annual subscription to The Florida Bar Journal 


O Three-year subscription to The Florida Bar Journal $50 
TO: FROM: 
Name Name 
recipient of subscription 
Address Address 
State Zip City State 


(An appropriate card will be sent to acknowledge your gift subscription.) 


My check for the amount indicated above is enclosed payable to The Florida 
Bar Journal. (Mail to The Florida Bar Journal, Tallahassee, Florida 32301.) 


supported and participated in by 
local bar members. Conflict and 
competition between Legal Service 
Corporation offices and local bars is 
counterproductive. Pro bono pro- 
grams must be supported by full- 
time staff attorneys who screen and 
assign cases, handle emergency or 
unusual cases, and coordinate and 
supervise pro bono work. These staff 
lawyers must be perceived as part of 
the local bar effort to represent the 
interests of individual clients, not 
societal or class action constituen- 
cies. The programs must be 
professional institutions, not govern- 
mental institutions, if they are to earn 
the support of lawyers and the 
public. 

Concurrently, we must increase 
the effectiveness of low fee panels, 
prepaid plans, expanded lawyer 
reference programs and programs 
designed to inform the public of their 
legal needs and where to obtain legal 
services at a cost they can afford. 


Florida Legal Services, Inc. 


Overall planning, supervision and 
coordination for these activities in 
Florida should be the responsibility 
of a statewide consortium with 
representation from all public, bar, 
and private participants. Florida 


$20 
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Legal Services, Inc., was originally 
created by The Florida Bar for this 
purpose and can perform that role 
for us now. In recent years Florida 
Legal Services has worked closely 
with federal projects because most 
local bar legal aid programs had 
withered or died. Last year the 
Florida Legal Services board was 
revised to include 12 members, three 
appointed by The Florida Bar, two 
by The Florida Bar Foundation, two 
by the Governor, two by the Chief 
Justice, one by Legal Services 
Corporation project directors, one 
by the NAACP, and one by the 
Florida Client Council, an indigent 
client group. With the addition of a 
few more members appointed from 
local bar pro bono programs, this 
organization could harness the 
enthusiastic participation and 
support of Florida lawyers and the 
public. 

Mandatory pro bono work as a 
condition of membership in the inte- 
grated Florida Bar has been soundly 
rejected, but lawyers should expect 
substantial participation by all law- 
yers and the taxpayers in providing 
legal services to the poor. 

Federal grants, state and _ local 
public funds, and Interest on Trust 
Account income can provide the 
necessary $10 million to $12 million 
for staff support with minimal 
financial impact on individual 
lawyers. At least two-thirds of the 
legal work must be provided by 
lawyers working in local bar pro 
bono programs. In Orange and Palm 
Beach Counties and in Tallahassee, 
98 percent of practicing attorneys are 
members of local bars which require 
each lawyer to accept one or two pro 
bono cases each year. The Jackson- 
ville, Hillsborough, Lakeland and the 
Marion County bars are among the 
bars which have recently revitalized 
their legal aid programs under staff 
supervision full-time Legal 
Service Corporation project 
attorneys. 

Participation by every lawyer in 
IOTA and our local bar pro bono 
programs is essential if these goals 
are to be achieved. Our obligation 
for public service distinguishes the. 
legal profession from the trades of 
the market place. Achievement of 
these goals will reap significant 
rewards for lawyers in terms of 
individual satisfaction, improved 
public image of the Bar, and 
increased public understanding and 
use of our legal system. O 
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AOS President Paul Natale, Vice Fresiiedes race Lanier and John Stout | 


Experience — 60 years worth. And much of that time working directly with lawyers. | d 


On simplifying accounting procedures. Streamlining case files. Preparing complex legal forms. We know your specific 
problems. And ways to solve them. | : 
That’s why we carry Vector Graphic hardware and Lawtomation software. Both are invaluable at organizing law firms and | e 
saving you thousands of dollars in the process. | 
We know. Although the three of us are all under age 50, we’ve been working in the computer industry for six decades. The 21 a3 
professionals on our staff have an additional 150 years in the field. | : 
With backgrounds like ours, we think that choosing the best word and data processing company for your needs is an open and | 
shut case. We're uniquely prepared to talk to you on your level. About your practice. Your caseload inventory. Your balance sheet. | 
And we don’t stop talking to our customers once we've made the sale. We service everything we sell — including our Vector 
Graphic and Lawtomation lines. 
Remember — we've been around. And not only in the computer business. But also in scores of law firms. 
Come to one of our two convenient locations today. Or call collect. We'll be happy to plead our case. Personally. Professionally. 
Persuasively. 
Automated Office Systems — “Where Experience Counts.” 


AUTOMATED OFFICE SYSTEMS 


5440 Mariner Street Tampa, Florida 33609 
(813) 877-8204 (Tampa) (813) 895-3684 (St. Petersburg) 


1950 Lee Road Suite 115 Winter Park, Florida 32789 
(305) 629-0349 


THE FLORIDA BAR JOURNAL/OCTOBER 1982 679 


= 
N 
| 
| 
| 
: 


LETTERS 


Internationalism/May issue 

It has been a pleasure to receive The 
Florida Bar Journal during our stay in 
Brussels. We have thus been able to keep 
in touch with what has been going on in 
Florida. | have especially enjoyed the 


latest issue on “Florida’s new inter- 
nationalism.” As part of my international 
law studies in Brussels, I have been doing 
an internship at the European 
Commission. I've taken the latest issue to 
the Commission and have circulated it 


among my colleagues. Everybody has 
been very interested in the various arti- 
cles, which are very informative. As my 
husband and I have both received a copy, 
I will probably be leaving one copy 
behind in’ Brussels due to popular 
demand. 


Grace M. GONZALEZ 
Brussels and Boca Raten 


Heartiest congratulations on your May 
1982 issue featuring “Florida’s New Inter- 


For over fifi 


Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 

Seek the experience and “know-how” of the trust spe- 
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ears, Florida National has 

invested hundreds of.millions of dollars for 
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nationalism.” It is as fine a collection of 


work to update the specialist and 
generalist alike as I've seen anywhere. I 
hope it will become a regular feature. 

My only complaint is that my issue 
arrived “predogeared.” If an extra copy 
is available I'll appreciate receiving 
another copy. 

C. Oser 

Washington, D.C. 


Immigration Office understaffed 

I was pleased to see your May 1982 
issue of The Florida Bar Journal on 
“Florida's New Internationalism.” There 
is finally an awareness of the growth of 
the Florida economy due to international 
investment, trade and tourism. 

Little will be accomplished to bolster 
international trade and overseas markets 
unless action is taken to adequately staff 
the offices of the Immigration and 
Naturalization Service in Florida. The 
article by Michael N. Weiss discussed 
immigration by businessmen and 
investors. But it did not discuss the 
difficulties one encounters when dealing 
with the Immigration and Naturalization 
Service. 

Many of the problems one encounters 
in dealing with the Immigration and 
Naturalization Service are directly 
connected to its operating in an under- 
staffed capacity. Another problem is the 
prevailing feeling of animosity of the 
immigration officers toward attorneys. 
In viewing the operation as a whole, one 
can only conclude that the Immigration 
and Naturalization Service falls short of 
providing a service. 

If the United States Department of 
Commerce and the Florida Department 
of Commerce are truly committed 
toward promoting international trade 
and opening overseas markets, then they 
should first look toward having an 
immigration process which will facilitate 
the entry of foreign investment. I have 
too often seen investors and investments 
stymied by the inaction of the 
Immigration and Naturalization Service. 

I do wish to commend you for the May 
1982 issue. However, I was compelled to 
point out that action should be taken if 
there is to be a true commitment toward 
promoting international trade and _in- 
vestments. I would highly recommend 
that The Florida Bar also join in the 
efforts to remedy the problem one 
encounters with the Immigration and 
Naturalization Service. One cannot 
effectively render assistance to foreign 
investors unless action is taken to facili- 
tate the entry of those investors. I am not 
calling for a relaxation of the standards; 
rather, I am asking that the Immigration 
and Naturalization Service be properly 
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staffed and that the current laws, 
regulations, and operating instructions be 
properly enforced. 

TEOFILO CHAPA 
Miami 
Setting it straight 


There was a typographical error in the 
article I wrote in the May 1982 issue of 
The Florida Bar Journal on page 422, 
column 3, “Immigration by Foreign 
Businessmen and Investors.” The 
paragraph should read as follows: 

“Unlike other nonimmigrants, the 
Treaty Trader or investor need not havea 
foreign residence which he has no 
intention of abandoning and may remain 
in the United States indefinitely as long as 
he is actively involved with international 
trade or his investment . . . .” 


MICHAEL N. WEIss 
Miami 


Journal appreciated 


I just received the June issue of The 
Florida Bar Journal for which L sincerely 
thank you. I can hardly think of a more 
appropriate cover for a bar journal thana 
“hot air balloon”! Unquestionably, yours 
is the most attractive and entertaining 
journal I receive—it’s the only one I take 
the time to read in addition to the Illinois 
Bar Journal. 1 am hopeful during the 
coming year to model our publication on 
yours. My sincere compliments to you. 


Joun C, 

President-elect 

Illinois State Bar Association 
Carbondale, Ill. 


No hot air 


The June 82 edition of the Journal 
arrived today. [July 16] Mr. Harkness, 
your “Dear Editor” column was the best 
column I have ever read on that topic. I 
predict there will be a noticeable increase 
in the number of letters you receive as a 
result. The balloon on the cover was very 
colorful. It’s reassuring to note that the 
hot air was in the balloon and not in the 
Journal. 

Shalom uvracha, 
IsRAEL COHEN 
Israel 
“Woods have ears. . .” 

Cynthia Greene's article intra- 
spousal wiretapping in domestic 
relations’ cases, as published in the report 
from the Family Law Section, [July/Aug. 
1982] is an interesting example of how 
important it is to consider all aspects of 
the law even if one’s practice is limited to 
a particular “specialty.” Her article is well 
documented and is a service to the Bar. 


LrEwis KAPNER 


West Palm Beach Chief Judge 


Inadmissible evidence 


Anent the discussion about the 
changing Florida Evidence Code so 
clearly delineated by Robert W. Kelley, 
the enclosed definition of inadmissible 
evidence because of hearsay defined by 
Ambrose Pierce in his Devil’s Dictionary 
may be an amusing side light at this time. 


Haro_p HELLER 
Miami 


From the Devil's Dictionary: 
INADMISSIBLE, adj. Not competent 
to be considered. Said of certain kinds of 
testimony which juries are supposed to be 
unfit to be entrusted with, and which judges, 
therefore, rule out, even of proceedings before 
themselves along. Hearsay evidence is in- 
admissible because the person quoted was 
unsworn and is not before the court for 
examination; yet most momentous actions, 
military, political, commercial and of every 
other kind, are daily undertaken on hearsay 
evidence. There is no religion in the world that 
has any other basis than hearsay evidence. 
Revelation is hearsay evidence; that the 
Scriptures are the word of God we have only 
the testimony of men long dead whose identity 
is not clearly established and who are not 
known to have been sworn in any sense. Under 
the rules of evidence as they now exist in this 
country, no single assertion in the Bible has in 
its support any evidence admissible in a court 
of law. It cannot be proved that the battle of 
Blenheim ever was fought, that there was such 
a person as Julius Caesar, such an empire as 
Assyria. 

But as records of courts of justice are 
admissible, it can easily be proved that 
powerful and malevolent magicians once 
existed and were a scourge to mankind. The 
evidence (including confession) upon which 
certain women were convicted of witchcraft 
and executed was without a flaw; it is still 
unimpeachable. The judges’ decisions based 
on it were sound in logic and in law. Nothing in 
any existing court was ever more thoroughly 
proved that the charges of witchcraft and 
sorcery for which so many suffered death. If 
there were no witches, human testimony and 
human reason are alike destitute of value. 


Disagrees with hearsay article 


I respectfully disagree with the 
opinions of Robert W. Kelley as stated in 
his article in the June 1982 issue of the 
Journal, “Hearsay Today . Gone 
Tomorrow/The Changing Florida 
Evidence Code.” Mr. Kelley states that 
the new definition of hearsay represents a 
substantive change in the law of Florida 
and suggests that the change was made 
without thorough consideration and 
debate by the legislature. I believe an 
examination of Subsection (2) of Section 
90.801 Florida Statutes clearly shows a 
legislative intent to have the definition of 
hearsay conform to the federal rules of 
evidence and to the previously existing 
Florida case law. The recent amendment 
represents only a clarification of the law 


as originally intended. 

Subsection (2) states that a statement is 
not hearsay if the declarant testifies at the 
trial, is subject to cross-examination 
concerning the statement and: a) the 
statement is a prior inconsistent state- 
ment given under oath at a trial, hearing 
or other proceeding or in a deposition; b) 
a prior consistent statement offered to 
rebut a charge of improper influence, 
motive or recent fabrication; or c) one of 
identification of a person made after 
perceiving him. If Subsection (1) meant 
what Mr. Kelley claims it meant prior to 
the recent amendment, Section (2) would 
be totally redundant. Under Mr. Kelley’s 
interpretation not only would the above 
three categories of statements not be 
deemed hearsay if the declarant testified, 
but all statements made by such 
declarant would not be hearsay. When 
the two subsections are read together, it is 
clear that the legislature intended only 
the three narrow classifications of state- 
ments made by declarant who testifies 
not to be hearsay and all other out of 
court statements made by declarant who 
testifies to be considered hearsay. 

Joun W. Lewis 
Fort Myers 


CLE for sole practitioners 

I have recently read in the May Journal 
Mr. Beckerman’s letter about CLE and 
Mr. Harkness’ nonresponse. 

I have earlier read the article in the 
News regarding video cassettes, 
including the minimum charge of $1,500 
and the restriction against sharing outside 
of a “firm.” 

Having been a long-time critic of CLE 
seminars and currently experimenting 
with non-CLE video cassette programs 
which appear to be well presented, I 
must ask someone to 

1) Allow a sole practitioner to obtain 
video cassettes and invite neighboring 
attorneys in to watch the program. 

2) Not require an expensive full-year 
contract, but allow selected programs. 

3) To make available audio cassettes 
that can be played in automobiles. 

The importance of making these 
available on a reasonable basis for the 
single practitioner as well as the firm is 
imperative if the CLE programs are to 
recognize the incredible loss of time in 
having to physically attend seminars and 
require the attending persons at seminars 
to sit through the delays, the breaks and 
even the incompetent lecturer. I endorse 
a concerted effort to bring the CLE 
training programs into every law office, 
big and small, on a regular and selected 
basis. 

James H. 
Fort Lauderdale 
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The chance of losing your income because. 
of a lengthy illness is 12 times greater than the 
chance of losing your home to a fire.* Should 
you become disabled, your lost income would 
far exceed the cost of rebuilding your home. 
In fact, between now and normal retirement 
age, your chance of a lengthy disability is 
greater than your chance of death. Disability 
is a fact of life and Unionmutual’s long term 
disability income insurance can protect your 
income in a way that makes solid business 
sense. 


How can you protect your income? 


Long term disability insurance pays a 
portion of a person’s salary for however long 
he or she is disabled. One year. Five years. 
Twenty five years. Until retirement. 

Unionmutual has plans that cover 
individuals or groups of employees. Our 
individual noncancellable disability policy 
can provide you with lifetime benefits up to 
$6,000 a month. 

If you’re a member of a law firm with 
10 or more people, you can have a benefit up 
to $10,000 per month and protect your 
associates and staff at the same time. In this 
way Group LTD solves the dilemma you as 
an employer face when an employee is 
seriously disabled. Do you continue that 
person’s salary? If not, how do you fire 
someone who’s flat on their back? 

You can choose individual or group 
coverage, or it may be that some 
combination of these two types of protection 
will best fit your needs. 


Unionmutual pioneers a new 
approach to insuring lawyers. 


We were the first to recognize that 
the financial needs of a lawyer are 
different; and we designed our plans, both 
individual and group, to reflect the 
difference. We provide high monthly 
benefits, the kind a highly compensated 
professional needs. We offer cost of living 
features that help your benefits keep pace 


*Source: The Statistical Abstract of the United States, 
1981 edition; 1964 Commissioner’s Disability Table. 


but not the income 
that pays for all. 


with inflation. And some plans pay benefits 
“i if you can return to work on a part-time 
asis. 


Unionmutual. The only disability 
income insurer to offer real income 
protection on both an Individual 
and Group basis. 


We're the leader in disability income and 
a specialist in income protection for lawyers. 
We sell individual. We sell group. So we can 
do what’s best for you. It makes sense to see 
the leader, and to coordinate your disability 
income protection with the one company able 
to meet all your needs. Call your insurance 
advisor, call us at (800) 341-0465, or send the 
coupon below for more information. 


Unionmutual 


Putting disability income protection 
in a whole new light. 


Please send your free literature on 
( ) Individual Disability Income Plans 
| ( ) Group Disability Income Plans 


| Name 
Title 

Company 
| Address 
City State Zip 


| I don’t have ___ I do have ____ an Individual 
| Disability Income Plan now. 


| I don’t have __I do have __a Group Disability 
| Plan now. 


| Number of employees in my firm 
| My insurance advisor is 
| Address 


| CALL (800) 341-0465. 


| Or mail to: Joe Foran, Disability Income Products, 
Unionmutual, 2211 Congress Street, Portland, 
; Maine 04122. 


| Union Mutual Life Insurance Company, Portland, Maine 04122 

Unionmutual Stock Life Insurance Co. of America, Portland, Maine 04122 
Unionmutual Stock Life Insurance Company of New York, Elmsford, New York 10523 

FBJ-10/82 


©Copyright by Unionmutual 


LETTERS 


PIMCO has no lobbyists 


I should like to correct some informa- 
tion that appeared in your July/August 
1982 issue in an article entitled, “The 
Legislative Immunization of the Florida 
Medical Community” by James P. 
Kelaher, Esq. I will not dignify Mr. 
Kelaher’s article by attempting to refute 
it but, rather, speak to the inaccuracy in 
his article wherein he refers to “. . . 
lobbyists for PIMCO.. .” and later in his 
article to PIMCO as a pressure group 
along with The Florida Medical 
Association and FLAMPAC. Had Mr. 
Kelaher taken the trouble to ascertain the 
facts before writing his article, he would 
have learned that Professional Insurance 
Management Company (PIMCOQ) is a 
general insurance agency that, under 
contract, manages the day-to-day affairs 
of the Florida Physicians’ Insurance 
Reciprocal. PIMCO does not insure 
physicians—only the Reciprocal issues 
coverage. PIMCO has no lobbyists, nor is 
it registered as a lobbyist in Tallahassee. 

Mr. Kelaher has painted PIMCO witha 
broad brush which is typical -of a 
plaintiffs’ attorney. We see this type of 
lack of concern for truth and fact when 
the plaintiffs’ attorneys enter suits against 
physicians on behalf of their clients. 

James W. Wacker, M.D. 
PRESIDENT, PIMCO 
Jacksonville 


Kelaher responds 


I apologize to Dr. Walker and PIMCO 
for referring in my article to the mistaken 
assumption that PIMCO had employed 
its own lobbyist. Apparently, PIMCO has 


Letters of 300 words or less are 
invited for publication in this 
column. The editor reserves the right 
to shorten letters to meet space 
requirements. 


Looking for a new position? 

Or office space? 

Or someone to add to your staff? 
Or a service? 

Or a product? 

Check the classified pages of 


not employed someone specifically for 
the purpose of lobbying in the legisla- 
ture, and I am corrected. However, Dr. 
Walker further stated that he would not 
“dignify Mr. Kelaher’s article by attempt- 
ing to refute it... .” Since all of the law set 
forth in that article is clear, concise and 
accurate, and the only factual error was 
minor in nature, I firmly believe that my 
article has been given sufficient dignity 
by its publication in this highly respected 
legal periodical. The purpose of the 
article was to factually inform the legal 
community of the legislative enactments 
governing medical malpractice 
litigation; I believe the accurate 
statements of law contained therein 
cannot be refuted, as Dr. Walker would 
imply. 

A lack of concern for the rights of 
medical negligence victims is seemingly 
as abundant as it is for physicians. In 
February of this year a jury in Orange 
County rendered a verdict in the amount 
of $175,000 in a case where PIMCO had 
repeatedly assured our firm that there 
was absolutely no liability on the part of 
the physician and that our client’s claim 
was totally unmeritorious .. . . 

My respect for medical malpractice 
attorneys, plaintiff and defense, as well 
as the entire Florida legal community, is 
considerable; I firmly believe that Dr. 
Walker’s reflection that plaintiffs’ 
attorneys as a group evidence a lack of 
concern for truth and fact is somewhat 
jaded. If plaintiffs’ attorneys did not 
bring suits merely because PIMCO or 
some other insurance or management 
company for physicians did not feel the 
claim to be justified, the quality of 
medical care may not be at the fine, ex- 
ceptional level at which it is today. This is 
only part of my duties as an advocate. I 
believe that Dr. Walker has painted all 
medical malpractice plaintiffs’ attorneys 
with the same “broad brush” which I 
have been accused of using. 


James P. KELAHER 
Orlando 


Harnessing full lawyer power 


The Florida Bar members, hopefully, 
will answer the call of James C. Rinaman, 
Jr., president of The Florida Bar, for the 
active participation by lawyers in the 
affairs of The Florida Bar. The trend, 
definitely, for whatever reason, is let-the- 
other-lawyer-do-it. 

The president, in the President’s Page, 
Florida Bar Journal, Jl-Ag, 1982, referred 
to the Supreme Court opinion 40 So.2d 
902 (Fla. 1940), the citation of the case 
that approved for Florida an integrated 
bar, in reminding lawyers of their duty to 
share in the Bar’s public and professional 
responsibility. 

The opinion cited clearly envisioned 
an organization that would harness the 
full lawyer power of the bar: 

It follows that the petitioners have made a case 
which warrants a rule of the court in 
integrating the bar of Florida as prayed for in 
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the petition. It provides the best means yet 
devised to enlist the full manpower of the bar 
in the execution of its duty... 


and, also: 


..It (the integrated Bar) is not a compulsory 
union but a necessary one to secure the 
composite judgment of the bar on questions 
involving its duty to the profession and the 
public... 

It is reasonable to assume that the 
image of bringing into being an 
organization which would enlist the full 
lawyer power of the bar weighed heavily 
in the minds of the justices who 
concurred in the opinion. A less liberal 
interpretation of the consent required to 
integrate would have spelled defeat for 
integration. The opinion states that 2,700 
ballots were sent out, one for each 
practicing attorney, and 1,631 were 
voted and returned—500 against, and 
1,131 for, integration—much less than a 
majority of the practicing attorneys who 
received ballots voted for integration. 

It is further reasonable, perhaps, to 
assume that the court visualized a full 
lawyer powered Bar, in annual meetings, 
receiving reports (Article VI, Section 1, 
Integration Rule) setting annual dues 
(Article VIII, Section 1, Integration Rule) 
and receiving and acting on resolutions 
(Article VI, Section 2, Bylaws)—not a Bar 
the general assembly of which for voting 
would be so poorly attended, that it 
could be said, that the Board of 
Governors is a better representative body 
than bar members in general assembly at 
the annual meeting. (The Florida 
Supreme Court Order, Case #61,968, 
June 17, 1982) 

The court’s approval of the 
amendment which allowed dues to be set 
by the Board of Governors rather than by 
Bar members in annual convention was a 
logical subsequent step to the opinion 
that integrated the bar, viz: lawyers who 
had the opportunity to protest and failed 
to do so were lumped with those who 
filed a petition for the amendment, thus 
constituting a majority. Paradoxically, 
the court, in the above mentioned recent 
opinion pointed out that The Florida Bar 
is recognized as outstanding in the nation. 
Yet, assuredly, it will not continue to be 
so if lawyer participation is lacking. 

Members of The Florida Bar should 
now profit from the advice of the opinion 
in Case #61,968, June 17, 1982, viz: if the 
circuit representative on the Board of 
Governors fails to vote the will of the 
lawyers of the circuit, vote him or her out 
of office. The most important thing of all 
to be remembered is that a lawyer not 
voting allows a vote that he or she would 
have cast to be considered as lumped 
with those who constitute a majority of 
those voting. The only way for the rank 
and file lawyer to be helpful in securing 
the composite judgment of the Bar is to 
become active. 

B. Lewis 
Trenton 
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EXECUTIVE DIRECTIONS 


John F.Harkness, Jr. 


EXECUTIVE DIRECTOR 


Yes or no on November 2 


In the General Election in Novem- 
ber of this year, voters will have the 
unique opportunity to vote for or 
against the retention of some of their 
appellate judges. This is unique in that 
before merit retention became part of 
Florida’s Constitution in November 
of 1976, few of the appellate judges’ 
names ever appeared on the ballot. 
Without opposition, a person would 
be elected for another term in office. 
It was partly due to this that this 
uncontested electorial process, which 
causes judges to “run against their 
record” every six years, was ap- 
proved. This allows the opportunity 
to ensure that qualified appellate 
judges who have provided meri- 
torious services are retained on the 
bench. 

While we have had this type of vot- 
ing ever since 1976, it is new to many 
voters who have moved into the state 
within the last two years. Also, 
because of the nature of judicial 
campaigns, it is also new to many 
voters each year. The voter casts his 
approval for the performance of a 
judge with a simple “yes” or “no” 
vote for retention. 

Two years ago, The Florida Bar 
began an educational process for the 
public. The intent of this project was 
not to persuade someone to vote 
“yes” or “no” for a particular judge, 
but to inform the voters that indeed a 
merit retention election was going to 
take place and what it meant. 


Through a series of television and 
radio announcements as well as a 
brochure listing the background of 
each judge, The Florida Bar before 
each merit retention election publi- 
cizes the merit retention portion of 
the ballot. Also, a judicial poll regard- 
ing these candidates will have been 
released by the time you read this 
article. The information in that poll is 
an attempt to elicit from the appel- 
late practitioners their evaluations of 
these judges. 

Merit retention applies only to 
Florida’s appellate judges. This year, 
because of the appointment process 
there will be no Supreme Court jus- 
tice on the ballot. There will be, 
however, judges of the five district 
courts of appeal. The voters who 
reside within the cities and counties 
of the geographical area of the appel- 
late district will be voting on the 
judges of that court. 

There is a simple statement on the 
ballot which reads “Shall Justice/ 
Judge (name) of the court be retained 
in office.” The voter simply marks 
“yes” or “no” in response. Again, 
these are nonpartisan offices and 
candidates are prohibited from 
qualifying or campaigning for their 
office based upon any type of party 
affiliation. 

Thus, voting a straight party ticket 
will not result in a vote for or against 
any judge. If an appellate judge te- 
ceives a majority of the votes cast, he 
or she will be retained in office for 
another six years. If there is a major- 
ity of negative votes, then his or her 
judicial office will become vacant at 
the end of the present term and will 
be filled by the Governor through the 
merit selection process. This involves 
the appropriate judicial nominating 
commission and the recommendation 
of three nominees to the Governor. 

Florida’s Code of Judicial Con- 
duct prevents incumbent judges from 
expressing their views on disputed 
legal or political issues that are likely 
to come before the court. This same 
Code prohibits appellate judges who 
face retention from campaigning 
unless there is active opposition. In 
absence of this active opposition, 
judges are limited to conducting 

media interviews and appearances 
plus speaking engagements before 
public gatherings or organizations 


other than political parties. If a 
judge’s candidacy draws active 
opposition, he or she may engage in 
the full range of campaign activities 
as set forth in the Code of Judicial 
Conduct. Under the Code, “active 
opposition” to a judge’s candidacy is 
intended to include any form of pub- 
lic opposition or an unfavorable rat- 
ing received by a bar association poll. 

Merit retention was' promulgated 
with the idea of removing politics 
from the judicial selection process. 
At the same time, it was an attempt to 
give the public an opportunity to 
assess and evaluate judicial per- 
formance. Merit retention allows 
voters to focus their election decision 
on a judge’s true function—that of 
deciding who is right and who is 
wrong in each individual case by 
applying the facts and the law with- 
out favor to either side. Judges who 
remain on the bench under this sys- 
tem owe their office to the people 
who voted for retention, not to any 
political organization or special 
interest group. This process gives the 
Florida citizens the strong, dedicated 
and independent judiciary they need. 

One of our responsibilities as a 

member of the Bar and as an officer 
of the court is to make voters aware 
of this process. Since it receives little 
publicity unless there is active oppo- 
sition, each member of the Bar should 
in his own way try to educate friends, 
neighbors, civic clubs, etc., as to 
exactly what merit retention is. The 
Florida Bar has pamphlets describ- 
ing merit retention and will be glad to 
supply them for your use. Remember, 
only through an educated public can 
the system really work. 

The following is a list of the judges 
who will be on the ballot this coming 
November: 

First District Court of Appeal 
Robert P. Smith, Jr. Ford L. Thompson 
James E. Joanos — Richard W. (Dick) Ervin III 
Second District Court of Appeal 
Jack A. Schoonover John M. Scheb 
T. Truett Ott Monterey Campbell 
Third District Court of Appeal 
Phillip A. Hubbart James R. Jorgenson 
Norman Hendry Natalie Baskin 
Daniel S. Pearson Wilkie D. Ferguson, Jr. 
Fourth District Court of Appeal 
Gavin K. Letts Harry Lee Anstead 
John W. Dell 
Fifth District Court of Appeal 
James C. Dauksch, Jr. Joe A. Cowart, Jr. 
Remember, on November 2, vote 
in this all-important election! © 
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James E. Alderman is a quiet, 
serious man who wastes little time 
with idle conversation. If you ask him 
a serious question, he will respond 
thoughtfully and concisely, but will 
not make irrelevant observations. In 
less than ten years’ time, he has moved 
up the judicial ladder from the county 
court to the circuit court to the dis- 
trict court of appeal and then to the 
Supreme Court of Florida. Now at 
45, he has assumed the position of 
Chief Justice of the Supreme Court. 

His judicial career began in Sep- 
tember 1971 when he was appointed 
by Governor Reubin Askew as the 
county judge of St. Lucie County. 
One year later, he was elected as a 
circuit judge of the 19th Judicial Cir- 
cuit for a six-year term. After serving 
there for three and a half years, he 
was selected by Governor Askew to 
serve on the Fourth District Court of 
Appeal bench. And while serving as 
chief judge of that court, in 1978, he 
was chosen by Governor Askew to be 
a Justice of the Supreme Court of 
Florida. 

As he anticipates one of his many 
new responsibilities as the state’s 
chief spokesman for the court sys- 
tem, Chief Justice Alderman says his 
experience on all levels of Florida’s 
court system “gives me an apprecia- 
tion of what it is like to be a trial judge 
and an appellate judge. I have had 
the experience of being a traffic 
court judge, a probate judge, and a 
juvenile court judge as well as serving 
in the civil and criminal divisions of 
the circuit court.” 
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The natural question is, what posi- 
tion did he enjoy most? 

“I have enjoyed whatever I was 
doing at the time,” he responds. “I 
consider myself a career judge.” 

He has approached his new posi- 
tion with confidence and affirmative 
action. Being administrative head of 


‘We must not havea 
drastic change of 
direction every 
two vears. If the system 
works, we must continue 
to let it work. The most 
important thing is 
the continuity of 
the court function.’ 


the judicial system “is a challenge, a 
learning process,” he admits, “but I 
am learning quickly.” 

To some degree the Chief Justice is 
relieved of opinion writing responsi- 
bilities, so that he may have the time 
to oversee the operation of all courts 
in the state. For example, it is his 
responsibility to assign judges and 
retired judges throughout the state. 
He meets regularly with the state 
courts administrator to monitor case- 
load and plan the budget he must 
submit to the legislature. This fall he 
will personally visit some courts to 
assess caseload handling to justify 


Chief Justice 


James E. 


Alderman 
—a profile 


their requests for certification of need 
for additional judges to the legis- 
lature. 

The annual review of the courts’ 
needs is also accomplished with doc- 
umented caseloads, comparisons and 
cost analysis, compiled year-round 
by the office of state courts adminis- 
trator. “The legislature has been very 
supportive in the past, although the 
courts, like everyone, could always 
use more money,” he said. 

The Chief Justice is satisfied that 
the judicial system, as created by the 
revision of Article V of the Florida 
Constitution in 1972, is basically 
sound and is working. He strongly 
believes that the constitution should be 
changed only for a very serious 
reason. 

For example, in 1979, a serious 
need existed in this state for revision 
of Article V. At that time, the 
Supreme Court found itself over- 
burdened with 2,466 pending cases. 
In response to this need, the Supreme 
Court itself initiated a change, and 
then Chief Justice Arthur J. England, 
Jr., successfully urged adoption of a 
constitutional amendment to change 
the jurisdiction of the court. Two 
years and four months after the 
amendment went into effect, the 
Supreme Court, on July 31, had 654 
cases pending, a more manageable 
load. 

Near the end of the first month of 
his term, Chief Justice Alderman 
said, “I am just dealing with things as 
they come. I don’t view the position 
of state Chief Justice as permanent. It 


An Alderman family portrait includes the Chief Justice, Jean Alde 
James Allen. 


rman and their son, 
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is rotated among us, and the Chief 
Justice is just one of seven. My vote 
carries no more weight than the 
others. This will not be known as the 
Alderman court.” 

Although each Chief Justice does 
things differently, the most impor- 
tant thing, as the new Chief Justice 
views it, is the continuity of the court 
function. “We must not have a drastic 
change of direction'every two years. 
If the system works, we must con- 
tinue to let it work. We should not fix 
something that isn’t broken or doesn’t 
need fixing. We continue to fine tune 
the system, however.” 

The presently serving Justices “get 
along well,” one long-time research 
aide observed. “They are compatible 
and all are willing to discuss areas 
where they may have a difference of 
opinion. Different views make for 
correctness of a decision. They have 
different backgrounds and qualifica- 
tions which make for a good bal- 
ance,” said Marguerite H. Davis. 
Now executive assistant to Chief 
Justice Alderman, she has worked for 
the court as a legal aide since she was 
admitted to the Bar 11 years ago. 


A native of Fort Pierce 


Born in Fort Pierce on Novem- 
ber 1, 1936, to B. E. and Frances 
Alderman, James E. Alderman 
attended the public schools of 
St. Lucie County. He then went to the 
University of Florida where he re- 
ceived the bachelor of arts degree in 
1958 and the juris doctorate in 1961. 


\ 


The most recent formal portrait of the Supreme Court of Florida 
includes, from left, Justice James C. Adkins (seated), Justice 
Parker Lee McDonald, Justice Ben F. Overton, Chief Justice James 


While attending the University, he 
was a member of Sigma Phi Epsilon 
social fraternity, Phi Alpha Delta 
legal fraternity, Florida Blue Key, 
and was also selected for the Univer- 
sity of Florida Hall of Fame. 
Admitted to The Florida Bar in 
October 1961, he returned to Fort 
Pierce where he practiced law with 
John M. McCarty, Charles R. M. 
Brown and B. T. Cooksey. During 
the ten years in law practice, he 
served as a part-time United States 
Commissioner and part-time United 
States Magistrate for the Southern 
District of Florida. He served as pres- 
ident of the St. Lucie County Bar 
Association and was active in com- 


munity affairs. 

Strong ties to the Indian River area 
take him, his wife Jean, and his son 
James Allen home whenever possi- 
ble. He enjoys working, fishing, and 
hunting on the family-owned ranch 
his father and grandfather started in 
St. Lucie and Okeechobee Counties 
in the 1930s. 

There, long-time family friends 
like John M. McCarty, a past presi- 
dent of The Florida Bar, regard him 
as a “salt of the earth” type. “Jim was 
a quiet, hardworking, and smart stu- 
dent who knew where he wanted to 
go. He wanted to go on the bench 
from the start and was at the right 
place at the right time to be ap- 
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E. Alderman, Justice Alan Sundberg (who resigned effective 
September 15), Justice Raymond Ehrlich, and Justice Joseph A. 
Boyd, Jr. (seated). 


pointed,” McCarty said. 

Back in Tallahassee the Chief 
Justice’s recreation, in addition to 
reading, hunting, and fishing, is 
jogging. 


Legal education never stops 


Vacations may be spent continuing 
judicial education such as attending 
the National College of the State 
Judiciary at the University of 
Nevada, an appellate judges’ writing 
program of the American Academy 
of Judicial Education or an appellate 
judges seminar at the New York Uni- 
versity School of Law. This summer 
he attended the American Bar Asso- 
ciation Annual Meeting in San 
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Chief Justice Alderman (right) and — General Jim Smith take a rest break after arun 
during the annual convention of The Florida Bar. The Chief Justice jogs three miles about 
four days a week. 


Francisco. 

He believes a judge’s or lawyer’s 
education should never stop, and he 
is in a unique position to observe 
legal competency and to help ensure 
it since the Supreme Court supervises 
and reviews the work of the Florida 
Board of Bar Examiners. He observes 
that “the pass-fail line on the bar 
examination is meant to ensure a min- 
imum level of competency, not to 
control the number of lawyers ad- 
mitted.” 

When asked his views on the com- 
petency of lawyers in this state, he 
responds that for the most part law- 
yers who have appeared before him in 
trial or appellate court were compe- 


tent. He expressed concern for those 
few cases in which incompetent law- 
yers are involved since there is little a 
trial judge can do to help the incom- 
petent lawyer without appearing to 
favor one party in a cause over 
another. 

“The Florida Bar is one of the best 
integrated Bars in the United States,” 
he adds in his usual concise manner. 
He is pleased with the programs of 
the Bar. When questioned further, he 
says its disciplinary program is good 
but may be too cumbersome and 
cites a recently issued American Bar 
Association analysis that said The 
Florida Bar’s disciplinary process has 
too many steps and takes too long 


from receipt of a complaint to the 
final hearing. 

“In balance, the system gives the 
lawyer due process, but the question 
remains whether we have created too 
much apparatus that has unduly 
slowed the process,” he said. The 
ABA disciplinary review has been 
received in draft form and has not yet 
gone to the Bar’s Board of Governors 
for review. 


Unique relationship with the Bar 


The court’s unique relationship 
with The Florida Bar presents no 
problem to the Chief Justice. “Across 
the bench the court has a formal rela- 
tionship. The Florida Bar is simply 
another party. In other settings the 
context of the relationship is informal 
as the Justices meet with officers of 
the Bar to discuss matters of mutual 
concern,” he explained. 

In his June 17, 1982, opinion which 
granted the Bar’s petition for a dues 
increase, Justice Alderman, speaking 
for the court, said The Florida Bar is 
“the vehicle by which every member 
of the Bar is given an opportunity to 
do his part in performing the public 
service expected of him, and by 
which each member is obliged to 
bear his portion of the responsi- 
bility.” 

Chief Justice Alderman’s belief 
that the Bar’s form of government is 
working comes from his view of 
what The Florida Bar is. “We cannot 
have a pure democracy or a town 
meeting of all lawyers. We must have 
a republican form of government 
with the Board of Governors serving 
as the legislature. The Board is 
elected, and if it does not fulfill the 
majority view, then it can be un- 
elected,” he said. 

“We have a good Bar, and most 
Florida lawyers are competent and 
dedicated.” He reflected further, 
“There may be a small minority who 
do not meet the standards we require 
of lawyers, but I can’t think of 
another profession I would rather be 
a part of.” O 
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In a year of apportionment, taxes, 
and the Equal Rights Amendment, 
the issue of driving under the influ- 
ence surprisingly received consider- 
able attention by the Florida 
Legislature. In the Senate and the 
House, legislators filed no fewer than 
13 bills relating to drivers who oper- 
ate motor vehicles under the influ- 
ence of alcohol or drugs (DUI)! 
Newspaper editorials, television 
news coverage, and_ intensive 
lobbying by constituents and 
organizations such as the Mothers 
Against Drunk Drivers all helped 
make DUI a major issue in the over- 
loaded 1982 session.? 

Responding to public pressure for 
reform of the DUI laws, the 
legislature enacted CS/CS/CS for 
SB’s 69, 432, 312, 351, 39, and 285 
(Fla. Laws, Chapters 82-155, here- 
after cited as CS/CS/CS for SB 69), 
which substantially revises the pres- 
ent DUI statutes. By this new law, 
which took effect July 1, 1982, Flori- 
da has joined a growing number of 
states which have recently acted to 
treat DUI offenders more severely.* 
DUI is not a new problem to this 
state; apparently it is an issue whose 
time has finally arrived. 


Background 


Driving under the influence is a 

problem almost as old as the automo- 
bile itself. Concern for the problem 
dates back at least to 1904, when a 
study of fatal accidents involving 
“automobile wagons” found that a 
substantial number of the drivers had 
been drinking alcoholic beverages 
before their accidents, and further 
noted: 
Inebriates and moderate drinkers are the most 
incapable of all persons to drive motor 
wagons. The general palsy and diminished 
power of control of both the reason and the 
senses are certain to invite disaster in every 
attempt to guide such wagons.‘ 

In Florida, the legislature first pro- 
hibited drunken driving in 1915,5 
when the registered motor vehicles in 
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the state numbered less than 4,000.® 
This forerunner of our present 
driving while intoxicated’ legislation 
succinctly provided: 

Section 1. That it shall be unlawful for any 
person or persons to drive or operate an 
automobile in the State of Florida who are at 
the time intoxicated. 

Section 2. Any person adjudged guilty of a 
violation of Section 1 of this Act shall be 
punished as for a misdemeanor.® 


By 1982, the legislature had pro- 
hibited drunken or drugged driving 
in three separate offenses: driving 
under the influence (DUI), driving 
with an unlawful blood alcohol level 
(DUBAL),'® and driving while 
intoxicated (DWI1).!! The offense of 
DUI required a showing that the 
driver was under the influence of 
alcohol, model glue, or any 
controlled substance to the extent 
that his normal faculties are im- 
paired.'? Evidence such as testi- 
mony by lay and expert witnesses as 
to the physical condition of the 
driver,'3 and the results of a chemical 
breathalyzer test or a blood alcohol 
test were admissible to establish such 
impairment.'* However, the state’s 
failure to introduce results of such a 
test was not necessarily fatal to its 
case; impairment could be substanti- 
ated by a law enforcement officer's 
testimony or other evidence.'® 

Impairment was not an element of 
DUBAL;!* any person who had an 
unlawful blood alcohol level, .10 
percent or above, was prohibited 
from driving or being in actual 
physical control of a motor vehicle." 
While a blood alcohol level of .10 
percent or more was, by statute, 
prima facie evidence of DUI,!8 such 
inference was held not to transforma 
DUBAL conviction into a DUI 
conviction;!9 the offenses of DUI and 
DUBAL, therefore, were considered 
two distinct offenses.?° 

The third offense, DWI, was 
remarkably similar to DUI because 
both offenses essentially required a 
showing of impairment.2! DWI 
prohibited a person from driving or 
operating a motor vehicle while in an 
intoxicated condition or under the 
influence of alcohol, model glue, or 
any controlled substance to the 
extent that he is deprived of full pos- 
session of his normal faculties.22 The 
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Fourth District Court of Appeal, in 
State v. Fitzpatrick, has ruled that 
“being under the influence of alcohol 
to the extent that one’s normal facul- 
ties are impaired” is equivalent to 
“being intoxicated” when the driver's 
blood alcohol level is .10 or higher.®* 
In this case, the breathalyzer reading 
of .18 gave rise to a prima facie case 
of not only impairment but also in- 
toxication.*4 

While “DWI” has been popularly 
associated with drunk driving 
offenses, the offense of DWI is 
generally charged only when an 
intoxicated driver has damaged 


person or property (a first degree 
misdemeanor),?° or caused the death 


R. W. Evans, Tallahassee, is a legislative 
analyst with the Florida Senate Committee on 
Judiciary-Criminal. He received his B.A. in 
political science in 1972 from the University of 
Central Florida and J.D. in 1975 from the 
Cumberland School of Law. He also holds the 
M.B.A. (1980) from Florida State University. 

The author extends his appreciation to 
Evelyn Harrell, Paul Liepshutz, and Leonard 
Schulte for their assistance in the preparation 
of this article. 


of another person (DWI manslaugh- 
ter).27 Most drunk drivers who are 
not involved in automobile accidents 
are charged with DUI or DUBAL.* 


CS/CS/CS for SB 69 


Although the penalty provisions of 
the new DUI legislation received the 
most public attention,?® the legisla- 
ture addressed other issues, such as 
drug testing, that were as important 
as the penalties. As a comprehensive 
rewrite of existing law, the legislation 
also covers mandatory adjudication, 
alcohol and drug testing, revocation 
and suspension of the driver's license, 
and driver’s license examinations. 
Penalties 

The legislature has removed some 
of the discretion previously afforded 
to the courts for sentencing persons 
convicted of DUI and DUBAL.*¢ 
Under the new law, the court must 
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impose minimum mandatory fines 
that escalate in severity with each 
subsequent conviction. The 
sentencing provisions relating to 
mandatory imprisonment remain 
unchanged. 

For a first conviction of DUI or 
DUBAL, the court must impose a 
fine of not less than $250 and may 
imprison the violator for not more 
than six months. Upon second 
conviction, the court must require 
the defendant to pay a fine of not less 
than $500. The court may sentence 
the second offender to imprisonment 
for not more than nine months; 
however, if the second conviction 
occurs within three years from a 
prior conviction of DUI or DUBAL, 
the court must order imprisonment 
for a minimum period of ten days. 
For a third or subsequent conviction, 
the court must impose a fine of not 
less than $1000. The court may 
imprison the defendant for not more 
than twelve months but if three 
convictions of DULor DUBALin any 
combination occur within a five-year 
period, the court must order im- 
prisonment for at least thirty days.*! 

The new law also requires any 
person convicted of DUI or DUBAL 
to attend a substance abuse educa- 
tion course.*2. The legislature has 
expanded the role of such programs, 
also known as driver improvement or 
DWI schools, to include drug abuse 
evaluation and education; in the past 
such courses have focused primarily 
on alcohol abuse.*? These courses are 
authorized to screen offenders and 
refer participants to a separate 
agency for alcohol or drug abuse 
treatment when appropriate.*4 

CS/CS/CS_ for SB 69 also 
mandates 50 hours of community 
service for the first conviction of 
DUI or DUBAL.® The legislature 
apparently has given the courts the 
discretion to determine the structure 
of such community service 
programs. By their obligation to 
order participation in community 
work projects, it appears that the 
courts could designate the projects to 
be performed or refer the offender 
to a court-approved community 
service program.* In the latter case, 
the approved program could select 
and supervise public service work to 
be performed by the defendant.%7 

The new law also amends the DWI 
statute. The legislature has provided 
that the penalties for DWI cannot be 
less than the penalties for DUI and 
DUBAL* and has also provided first 
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degree misdemeanor penalties for 
drivers who cause damage to the 
property or person of another while 
under the influence of any controlled 
substance.?® The law further 
provides that a driver who kills 
another while under the influence of 
drugs may be guilty of DWI man- 
slaughter. Previously, these first 
degree misdemeanor and man- 
slaughter penalties applied only to 
persons who drove under the influ- 
ence of alcohol.*! 


Mandatory adjudication 

Prior to the 1982 revision of the 
DUI laws, F.S. §322.281 precluded a 
trial judge from withholding 
adjudication of guilt or imposition of 
sentence for the offenses of DUI and 
DUBAL.* The 1982 amendment to 
this statute strengthens the 
mandatory adjudication provisions 
by further prohibiting suspended or 
deferred sentences; also, mandatory 
adjudication is required in DWI cases 
in addition to DUI and DUBAL 
cases.43 Arguably, such suspended or 
deferred sentences were valid under 
the letter, but not the spirit, of the 
1981 law. 


Drug and alcohol testing 
The new legislation authorizes 


testing for controlled substances; 
prior to the 1982 session the Florida 
Statutes addressed only alcohol 
testing. A urine test administered for 
the purpose of determining the 
presence of any controlled 
substances is now authorized‘4 and 
the results of such test may be 
admitted as evidence of impairment 
in a DUI or DWI prosecution. The 
urine test, similar to the breath test, 
must be incidental to a lawful arrest 
and administered at the request of a 
law enforcement officer who has 
reasonable cause to believe the 
person was driving or was in actual 
physical control of a motor vehicle 
while under the influence of a 
controlled substance.*® 

A law enforcement officer 
administering the drug test must 
ensure the privacy of the individual 
as well as the accuracy of the 
specimen.*7 To safeguard the 
privacy of the person tested, the 
legislation restricts the administra- 
tion of the drug test to a detention 
facility, a mobile unit, or any other 
facility which is equipped to 
administer a urine test.4* A roadside 
urine test would be illegal, therefore, 
because of the privacy requirements; 
however, a test administered in a 


properly equipped “BAT Mobile” 
(Breath Alcohol Testing Mobile 
Unit) could be valid. Also, to ensure 
the accuracy of the specimen, the law 
may be construed to authorize the 
continued presence of a law enforce- 
ment officer (of the same gender as 
the person tested) during the 
administration of the urine test.‘ 

As in the case of a breath test, a 
driver could refuse to submit to a 
urine test; upon refusal the driver’s 
license must be suspended for three 
months.* If the driving privilege has 
been previously suspended for 
refusing to submit to a breath or urine 
test, the legislature now requires six 
months’ suspension upon the driver’s 
subsequent refusal to submit to either 
test.5! The state’s authority to test is 
more restricted than authorized by 
the Fourth District Court of Appeal 
in State v. Rafferty®? because the 
driver can refuse to take the test 
under the new law. 

The recent legislation also affects 
the administration of blood tests. A 
law enforcement officer may request 
a hospitalized driver who is not 
incapacitated to submit to a blood 
test for alcohol or drugs if it is 
impractical or impossible to 
administer a breath or urine test.> If 
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the person refuses to submit to 
testing, the driving privilege must be 
suspended for three months, or six 
months upon second refusal.*4 

Similar to the 1981 statute, the new 
law provides that blood may be with- 
drawn from an unconscious or 
incapacitated driver admitted to a 
hospital without the driver's express 
consent; the consent to such testing is 
implied and the driver is not 
afforded an opportunity to withdraw 
or revoke this consent. Further, 
when blood is withdrawn from a 
conscious or unconscious person, the 
blood can now be tested for alcohol 
or drugs.*® 

The recent legislation also autho- 
rizes paramedics who are present at 
the scene of an accident for the 
purpose of rendering treatment to 
withdraw blood for alcohol or drug 
testing.” Previously, only physicians 
and other medical personnel were so 
authorized.» 

The centerpiece of CS/CS/CS for 


SB 69 is a new statute that authorizes 
blood testing for alcohol or drugs 
without the consent of the driver in 
accidents involving death or serious 
injury.’ In the case of such an 
accident when a law enforcement 
officer has reasonable cause to 
believe the accident resulted from 
the operation of a motor vehicle by a 
person under the influence of alcohol 
or drugs, the officer may use 
reasonable force if necessary to 
require the driver to submit to a 
blood test. In DWI manslaughter 
cases, for example, law enforcement 
agencies could now obtain evidence 
which has been denied to them in the 
past when a driver refused to take a 
test.*! The statute does not appear to 
violate fourth amendment rights of 
drivers against an unreasonable 
search seizure® because it 
follows the testing authority outlined 
in Schmerber v. California,® and 
State v. Rafferty. 

Further, the statute should 
withstand an equal protection 
challenge® that the statute arbitrarily 
discriminates against drivers 
involved serious automobile 
accidents. Applying the strict 
scrutiny test® to the statute, the state 
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would appear to have a substantial 
and compelling interest in absolutely 
requiring such drivers to submit to 
testing; public policy arguably favors 
securing evidence of impairmment 
in cases of accidents involving death 
or serious injury. Furthermore, in 
light of the minor intrusion presented 
by the blood test,® the legislature has 
necessarily and precisely drawn a 
method for securing such evidence. 
Obviously, if the statute satisfies the 
compelling interest test, it would also 
meet the less stringent rational basis 
test if applied by the reviewing 
court.® 

CS/CS/CS for SB 69 also affects 
the admissibility of breath and blood 
alcohol test results. The new law now 
requires the administration and 
analysis of alcohol tests, to comply 
substantially with existing rules that 
control testing. If actual 
testing procedures do not comply 
with approved techniques, _ test 
results may be admitted into 
evidence provided the differences 
are not substantial.7° 


Historically, courts have refused to 
admit test results when actual testing 
procedures did not strictly comply 
with rules and regulations.7! For 
example, in State v. Wills, the Second 
District Court of Appeal upheld the 
exclusion of the results of a breath 
test because the breath testing equip- 
ment had been accessible to persons 
other than authorized technicians in 
violation of rules adopted by the 
Department of Health and and 
Rehabilitative Services (HRS).72 
Dissenting, Judge Scheb criticized 
the majority's narrow interpretation 
of the rule and observed that there 
was no evidence demonstrating the 
inaccuracy of the test results. The 
purpose of the rules, noted Judge 
Scheb, is to ensure the accuracy of 
the testing procedures and to protect 
the health of the persons tested. As 
these objectives were met in the case 
before the court, Judge Scheb 
argued that the test results should 
have been admitted.“ 

The legislative changes reflect the 
reasoning of the dissenting opinion in 
the Wills case. By requiring substan- 
tial compliance with approved 
techniques, the courts can focus on 
the accuracy of the test results and 
the welfare of the persons tested. If 
testing procedures violate IRS rules, 
the courts could still admit the test 
results in cases where the violation 
does not affect the validity of the 
results or the health of the person 
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tested by ruling that the deviation 
was not substantial. 

Unlike alcohol tests, the 
administration and analysis of drug 
tests are not to be controlled by rules 
adopted by HRS.” Presumably, as in 
the case of other physical evidence, 
the results of drug tests would be ad- 
missible if the test results were 
material and relevant to the issues 
litigated.75 

The legislature also has provided 
that the results of alcohol or drug 
tests administered as a basis for an 
accident report may be admitted into 
evidence.”* Courts have traditionally 
excluded such test results, even when 
otherwise valid, on the ground that 
such results fall within the confiden- 
tial privilege extended to reports of 
accident investigations.”7 

In addition, in cases where a driver 
refuses testing, such drivers may no 
longer benefit from court decisions 
that would not admit testimony of 
such refusal into evidence.”* The 
recent statutory changes provide that 
refusal to submit to alcohol or drug 
tests is admissible in evidence in any 
criminal proceeding.”9 


Driver's license suspensions 
and revocations 


CS/CS/CS for SB 69 substantially 
increases license suspension and 
revocation periods for persons who 
are convicted of DUI or DUBAL or 
who repeatedly refuse to submit to 
testing.*® Additionally, the law has 
restricted the use of temporary 
permits which allow offenders to 
drive on a limited basis for business 
or employment purposes during 
their suspension or revocation.*! 

The Florida Statutes have defined 
“suspension” as the temporary 
withdrawal of the driving privilege;*? 
“revocation” means that a licensee's 
privilege to drive has been 
terminated and a new license must be 
obtained.*? Prior to the 1982 
amendment, F.S. Ch. 322 authorized 
the Department of Highway Safety 
and Motor Vehicles (HSMV)_ to 
suspend the driving privilege of a 
person who refused to submit to a 
breath test when requested by a law 
enforcement officer.*4 Either the trial 
court® or HSMV could revoke the 
license of a person convicted of DUI 
or DUBAL.* 

The recent amendment to the 
implied consent statute provides that 
HSMV must suspend for three 
months the driving privilege of 
persons who refuse to submit or 


withdraw consent to alcohol or drug 
testing.*7 In the case of a first refusal, 
the driver can apply to HSMV fora 
temporary permit; the permit could 
not be obtained until the driver 
completed a substance abuse 
education or driver training course.** 
If the license has been suspended two 
or more times for refusing to submit 
to a test, HSMV is prohibited from 
issuing a temporary permit.*® 

Upon first conviction of DUI or 
DUBAL, as provided in the new 
legislation, the court must revoke the 
license for a minimum of 180 days;*° 


The Journal fea- 
LAW tures this month's 

Criminal Law Col- 

umn because it dis- 
cusses the new 
driving while under 
the influence legisla- 
lation which is of 
general interest to both members of 
the public and lawyers. 

This column is written on behalf of 
the Criminal Law Section, Gerald T. 
Bennett, chairman, and Michael 
Salnick, editor. 


CRIMINAL 


if the court fails to revoke, HSMV 
must revoke the license for a year.®! 
For a DWI conviction, whether or 
not damage or death is involved, 
HSMV must revoke the license for 
not less than one year.® A first 
offender of DUI, DUBAL, or DWI 
could apply for a temporary permit; 
however, the permit is not available 
until the driver improvement or 
substance abuse course is 
completed.% 

For second, third, and subsequent 
offenders, the law imposes lengthy 
revocation periods with no 
opportunity to obtain a temporary 
permit.®4 Upon a second conviction 
of DUI, DUBAL, or DWI within five 
years of the date of a_ prior 
conviction, the license shall be 
revoked for not less than five years.® 
For a third conviction within 10 
years, the license shall be revoked for 
a minimum of 10 years.9* HSMV is 
prohibited from issuing any driver's 
license or privilege to any person 
who has been convicted of man- 
slaughter resulting from the operation 
of a motor vehicle and previously or 
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subsequently convicted of DUI, 
DUBAL, or DWI,” the department is 
also prohibited from issuing a license 
or permit to a person convicted four 
times of DUI, DUBAL, or DWI in 
any combination. 


Driver's license examinations 

The legislative changes also affect 
applicants for driver’s licenses. The 
legislature has required applicants to 
be tested on their knowledge of the 
hazards of driving under the 
influence of alcohol or drugs and the 
laws that proscribe such activity.° In 
the past, such information was 
included in the Florida Driver's 
Handbook’ but applicants were not 
rigorously tested on the subject.!®! 


The road ahead 


When dealing with issues of great 
public concern, the legislature 
generally mirrors the mood of its 
constituents; by enacting CS/CS/CS 
for SB 69, the 1982 Legislature 
responded to public frustration with 
drunk or drugged drivers. This 
legislative response demands 
comment on the extent of the DUI 
problem, the potential of the new 
law, and the limitations of the 
legislation. 

First the significance of the DUI 
issue has increased dramatically. 
Other legislative sessions had 
witnessed unsuccessful attempts to 
toughen the law,'°? but such efforts 
did not enjoy the general interest and 
concern with the DUI issue which 
was evident in the 1982 session. 

Second, the new drug. testing 
provisions indicate legislative 
recognition, as a matter of public 
policy, of the real danger presented 
by drivers under the influence of 
quaaludes or other controlled 
substances. In Broward County, for 
example, officials have determined 
that almost half of the DUI arrests are 
drug related.'®3 Driving under the 
influence of drugs appears to be a 
problem that will be with this state 
for many years. 

Third, by eroding the courts’ 
discretion to penalize offenders by 
providing mandatory penalties and 
requiring mandatory adjudication, 
the legislature has expressed its intent 
to punish persons who drive under 
the influence firmly. Whether true or 
not, the legislature obviously 
perceived that the courts have been 
too lenient in these cases. The 
legislature’s dissatisfaction with the 
judiciary on this issue is further 
reflected in the evidentiary 


One more for the road 


provisions of the bill that are 
intended to circumvent specific 
rulings by the appellate courts. 
Fourth, the prosecutors should 
benefit from the legislation at the 


expense of the defendants. For 
example, juries may now hear 


damaging evidence that has been 
excluded in the past by the courts, 
such as refusal to submit to testing, or 


test results where a rule violation has 
occurred. As a _ result, more 
defendants may plead guilty, and 
prosecutors should win more cases 
that are tried. 

The legislation, therefore, should 
make a difference in the courtroom, 
and it may discourage some persons 
from driving under the influence of 
alcohol or drugs. But, sadly, the grim 
statistics of accidents, injuries, and 
fatalities in this state! may not be 
affected by this act of the legislature. 
In all likelihood, the indulging public 
will adjust to the changes and 
continue to drive, to injure, and to 


kill. 


Offense 


DUI, DUBAL, 
DWI* 


Penalties 
1st Conviction 2nd Conviction 3rd Conviction 
$250 - $500 $500 - $1000 $1000 - $2500 


6 months maximum 9 months maximum 12 months maximum 
(10 days minimum (30 days minimum 

50 hours minimum for 2 convictions — for 3 convictions 

of community within 3 years) within 5 years) 

service 


Substance abuse 
education course 


Substance abuse 
education course 


Substance abuse 
education course 


°§316.1931(1), DWI - punished as DUI or DUBAL. In the case of damage to person 
or property (Ist degree misdemeanor) or death (DWI manslaughter) by an intoxi- 
cated driver, §316.1931(2) requires the penalties imposed to be not less than the 
penalties for DULand DUBAL. The maximum fine for a first degree misdemeanor 
is $1000; the maximum term of imprisonment is one year. The maximum fine for 
DWI manslaughter, a second degree felony, is $10,000; the maximum term of im- 
prisonment is 15 years. 


Offense 
DUI, DUBAL 


DWI 


License Revocations 


2nd Conviction 3rd Conviction 
Within 5 Years Within 10 Years 


180 days - l year 5 years minimum - 10 years minimum - 
Temporary permit No permit avail- | No permit avail- 
available. able. able. 


1st Conviction 


] year minimum - | year minimum - 
Temporary permit No permit avail- 
available. able. 


1 year minimum - 
No permit avail- 
able. 


Four convictions of DUI, DUBAL or DWI, in any combination, will result in 
permanent revocation of the driver's license. Also, a conviction of manslaughter 
resulting from the operation of a motor vehicle and a conviction of DUI, DUBAL, 
or DWI will result in permanent revocation. 


Note: 


License Suspensions 


First refusal to submit to testing—3 months, temporary permit available. 
Second refusal to submit to testing—6 months, no temporary permit available. 


The renumbering of §860.01 as §316.1931 is subject to the approval of the 
Division of Statutory Revision of the Joint Legislative Management Committee. 
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The legislature alone cannot 
change the attitudes of the many who 
drink excessively or take drugs and 
believe that somehow they will make 
it home. It’s time for those who cried 
out for a legislative solution to the 
DUI problem to turn their attention 
to the problem that remains. 0 


'Senate Bills 69, 284, 285, 312, 351, and 432 
(1982); House Bills 15, 206, 207, 439, 508, 567, 
and 946 (1982). See also SB 329, relating to 
operating a vessel under the influence of 
alcohol or drugs. 

*See for example, Beasley, Drinking, 
Driving and the Law, Sentinel Star, December 
29, 1981, at 1-A, December 30, 1981 at 1-A, 
December 31, 1981 at 1-A. 

3Cal. Veh. Code §§23151 to 23229 (West 
1981); 1982 Ill. Laws, Ch. 311; Me. Rev. Stat. 
Tit. 29, §1312 (1981); Md. Transp. Code Ann. 
$21-902 (1981); 1982 Minn. Laws Ch. 423; N.J. 
Stat. Ann. §39:4-50 (West 1981); 1982 N.M. 
Laws, Ch. 102; N.Y. Veh. & Traf. Law §1192 
(McKinney 1981); 1982 Tenn. Pub. Acts, Ch. 
891; 1982 Utah Laws, Ch. 46; 1982 Va. Acts, 
Ch. 301; 1982 Wis. Laws, Ch. 20; 1982 Wyo. 
Sess. Laws, Ch. 50. 

The Florida Legislature amended Ch. 82- 
155 on June 22, 1982 in Special Session H to 
correct technical errors in the legislation. 
References to this latest legislative action, SB 
26-H, shall be cited to 1982 Fla. Laws, ch. 403. 

4QUARTERLY JOURNAL OF INEBRIETY, 
quoted in U.S. Depr. oF TRANSP., ALCOHOL AND 
Highway Sarety, A REVIEW OF THE STATE OF 
THE KNOWLEDGE, Ch. 2 at 3 (1978). 

°Fla. Laws 1915, ch. 6882. 

®Fla. Dept. of Highway Safety and Motor 
Vehicles, Fla. Capitol Historical Records. 

“Fla. Laws 1982, ch. 155, §1 (to be codified 
at Fria. Star. §316.1931). Note: The 
renumbering of former §860.01 is subject to 
the approval of the Division of Statutory 
Revision of the Joint Legislative Management 
Comnnittee. 

‘Fla. Laws 1915, ch. 6882. 

Stat. §$316.193(1) (1981). 

Stat. §316.193(3) (1981). 

Star. §860.01 (1981). 

"Fria. Stat. §316.193(1) (1981). 

Cf. City of Tamarac v. Garchar, 398 
So.2d 889, 894 (Fla. Ist D.C.A. 1981). 

"See Eden v. Food Fair Stores, Inc., 330 
So.2d 540 (Fla. 3d D.C.A. 1976) holding that 
the giving of a jury instruction on DUI was 
proper in light of the .05 blood alcohol level of 
the driver. 

State v. 
1980). 

'6See FLa. Stat. §316.193(3) (1981). 

"Td, 

'SFLA. Stat. §322.262(2)(c) (1981). 

'’ Travelers Indemnity Co. v. MeInroy, 342 
.2d 842 (Fla. Ist D.C.A. 1977). 

Td. at 844, 845. 

2!Compare Stat. §860.01 (1981) with 
Stat. §316.193(1) (1981). 

Stat. §860.01 (1981). 

23294 So.2d 708 (Fla. 4th D.C.A. 1974). 

4Id. at 709; see also Kujawa v. State, 405 
So.2d 251 (Fla. 3d D.C.A. 1981). 

>See Fla. Dept. of Highway Safety and 
Motor Vehicles, FLoripa Driver's HLANDBOOK 
at 21 (1981), referring to penalties for “driving 
while intoxicated.” 

26FLa. Stat. §860.01(2) (1981). 


McIntyre, 393 So.2d 16 (Fla. 


; 


f 

: 


24In the first six months of 1981, 26,770 
persons were arrested for DUI; 18,707 were 
convicted. In this same time period, 4,680 
persons were arrested for DUBAL; 1,037 
persons were convicted. Fla. Dept. of 
Highway Safety and Motor Vehicles, Division 
of Driver's Licenses. 

*°See for example, Beach, Is the Party 
Finally Over? Time, April 26, 1982, at 58. 
Compare Fta. Stat. §316.193(2), (4) (1981), 
which gave the courts maximum, rather than 
minimum files as penalties to impose for DUI 
or DUBAL violations. 

3° Compare Fla. Laws 1982, ch. 155, §2 with 
Fxa. Stat. §316.193 (1981). 

3'Fla. Laws 1982, ch. 155, §2 (to be codified 
at Fua. Stat. §316.193(2), (4) ), as amended by 
Ch. 403, §1. It should be noted that DUI and 
DUBAL are proscribed in the same sub- 
section, §316.193(1), and have identical 
penalties; formerly these offenses were 
proscribed in separate subsections and DUI 
was punished more severely than DUBAL. See 
Fa. Stat. §316.193(1), (3) (1981). 

2Fla. Laws 1982, ch. 155, §2 (to be codified 
at Fia. Stat. §316.193(3) ). 

33Compare Fa. Stat. §316.193(5) (1981). 

Fla. Laws 1982, ch. 155, §2 (to be codified 
at Stat. §316.193(3) ). 

(to be codified at Fria. Star. 
§316.193(4) (a) ). 

‘Community service programs are not 
new to this state. For example, since 1980 “DUI 
Countermeasures of Dade County” has been 
administering community service projects for 
DUI and DUBAL offenders referred by the 
courts as a condition of probation. Defendants 
are assessed a fee to defray the cost of 


administration pursuant to 
§§945.30(1), 948.01(6). 

Fla. Laws 1982, ch. 82-155, §1 (to be 
codified at FLa. Stat. §316.1931) as amended 
by Ch. 403, §1. Formerly these offenses were 
not punishable by any minimum penalties. 
Fa. Stat. §860.01 (1981). A repeat offender 
could be subject to enhanced punishment for 
subsequent offenses upon any combination of 
DUI, DUBAL or DWI convictions within the 
proscribed time period. For example, 
according to the new legislation, a conviction 
of DUI and a conviction of DWI, or a 
conviction of DUBAL and a conviction of 
DWI a three-year period would invoke the 
minimum ten-day jail sentence. See Fla. Laws 
1982, ch. 155, §§1, 2 (to be codified at Fra. 
Stat. §§316.1931, 316.193(4) ). 

37d. §316.1931(2). 

Td. 

"Fra. Stat. §860.01(2) (1981). 

Stat. §322.281(1) (1981). 

Skla. Laws 1982, ch. 155, §13 (to be 
codified at FLa. Stat. §322.281(1) ). 

"Fla. Laws 1982, ch. 155, §3 (to be codified 
at Fra. Stat. §316.1932(1)(a)). Note: the 
renumbering of former §322.261 is subject to 
the approval of the Division of Statutory 
Revision of the Joint Legislative Management 
Committee. By statute, the results of the urine 
test or a blood test administered for the 
purpose of detecting the presence of 
controlled substances are admissible only in 
DUI or DWI cases; they are not admissible to 
prove possession of a controlled substance. 
Fla. Laws 1982, ch. 155, §§3, 4 (to be codified 
at Fa. Stat. §316.1932(3), §316.1933(6) ). 

Fla. Laws 1982, ch. 155, §5 (to be codified 
at Stat. §316.1934(2)). Note: the 


Fia. Star. 


renumbering of former §322.262 is subject to 
approval by the Division of Statutory Revision 
of the Joint Legislative Management Com- 
mittee. 

46 Fla. Laws 1982, ch. 155, §3 (to be codified 
at Stat. §316.1932(1)(a) ). 

"The courts will have to strike a balance 
between the privacy interests of the driver and 
the state’s interest in obtaining an accurate 
urine sample. It remains to be seen whether the 
courts will allow the continued presence of an 
officer of the same gender as the person tested 
when the specimen is given in order to ensure 
that the specimen will not be contaminated. 

Fla. Laws 1982, ch. 155, §3 (to be codified 
at Stat. §316.1932(1)(a) ). 

sid. 

52405 So.2d1004 (Fla. 4th D.C.A. 1981). The 
court, relying upon Schmerber v. California, 
384 U.S. 757 (1966), held that testing for drugs 
is constitutional even without consent or a 
warrant. 

Fla. Laws 1982, ch. 155, §3 (to be codified 
at Fla. Stat. §316.1932(1)(c) )as amended by 
Ch. 403, §3. 

1d. 

Id. Note Ch. 403, §3 which deleted a pro- 
vision authorizing withdrawal of consent. 

“Id. (to be codified at Stat. 
§316.1932(2)(b)). As in the case of physicians 


and other approved medical personnel, 


paramedics are immune from civil or criminal 
liability if blood is properly withdrawn. Id. (to 
be codified at §316.1932(2)(e) ). 

SSELa. Stat. §322.261(2)(b) (1981). 

Fla. Laws 1982, ch. 155, §4 (to be codified 


STABILITY 
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* LOCAL AGENT 
Coverage can be obtained from your 
own hometown, local agent to assure 
personalized attention and service. 


CONFIDENTIALITY 
All matters concerning your records 
(and any possible claim) are strictly 
protected and not open to third parties. 


* PRIOR ACTS 
Coverage extends to the very beginning 
of your practice. 


FLORIDA LAWYERS ARE CHOOSING INA FOR THEIR 
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Wherever your practice takes you, 
without exclusion, you are covered 
worldwide. 


* DISCOVERY 
Unlimited discovery is offered with 
this plan. 


* HIGH LIMITS 


Policy limits of up to 15 Million Dollars 
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Call your local agent (or Doug Vance or Doris Sheffler, collect at 813/870-2366) for more information about INA 
Lawyer's Professional Liability Insurance 


* LOSS PREVENTION: 
Programs to help you limit your 
professional liability exposure are 
available. 


* DEFENSE COSTS 
Your defense costs are not charged 
against your policy limits. 


NO REDUCTION 
If you should decline to have a claim 
settled by the insurance company your 
coverage limits ARE NOT reduced! 


* COMPETITIVE COSTS: 
You owe it to your practice to find out 
now, even before your present policy 
expires, about the INA Lawyer's 
Professional Liability Program. 


One more for the road 


at Fia. Stat. §316.1933). 

"Id. (to be codified at 
§316.1933(1) ). 

§!See Sambrine v. State,, 386 So.2d 546 
(Fla. 1980). 

US. Const. amend. IV. 

63384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed. 2d 
908 (1966), holding that the taking of a blood 
sample for alcohol testing without the driver's 
consent did not constitute an unlawful search 
and seizure when the arresting officer had 
probable cause to believe the defendant 
operated a motor vehicle under the influence 
of alcohol. 

®1405 So.2d 1004 (Fla. 4th D.C.A. 1981). 

65 U.S. Const. amend. XIV, §1. 

6 Assuming that Fla. Laws 1982, ch. 82-155, 
§4 impinges on a fundamental right—the 
driver's right to be protected against 
unreasonable searches and seizures—the state 
would be required to justify the classification 
of drivers in serious accidents by a substantial 
and compelling interest and to demonstrate 
that the means adopted to achieve the 
legislative goal are necessarily and precisely 
drawn. Estate of Greenberg, 390 So.2d 40 (Fla. 
1980). 

"Recognized by the United States 
Supreme Court in Schmerber v. California, 
384 U.S. 757 (1966). 

*It could well be argued that the statute 
does not impinge on a fundamental right. If 
the blood test contemplated by the statute 
does not constitute an unreasonable search and 
seizure, the legislature would not be intruding 
on a fundamental right. See Schmerber v. 
California, supra n. 85. In this event, the statute 
would be upheld under the rationality test if 
the blood test was considered to bear a 
reasonable relationship to a legitimate state 
objective. Estate of Greenberg, 390 So.2d 40 
(Fla. 1980). 

"Fla. Laws 1982, ch. 155, §§3, 4, 5 (to be 


Stat. 


codified at Fra. Stat. §316.1932(1)(b)1, 
(2)(a), §316.1933(3), §316.1934(3) ). 

Pid. 

™ State v. Wills, 359 So.2d 566 (Fla. 2d 
D.C.A. 1978). 

“23d. 

“Id. at 569. 

“Cf. Fla. Laws 1982, ch. 155, §§3, 4, 5 (to be 
codified at Fria. Stat. §316.1932(2)(a), 
§316.1933(3), §316.1934(3) ). 

“See Bowden v. State, 137 So.2d 621 (Fla. 
2d D.C.A. 1962). 

6 Fla. Laws 1982, ch. 155, §6 (to be codified 
at Fia. Stat. §316.066(4) ). 

™ See State v. Fernandez, 303 So.2d 58 (Fla. 
4th D.C.A. 1974); Seaboard Coast Line R.R. 
Co. v. Zufelt, 280 So.2d 723 (Fla. Ist D.C.A. 
1973). 

*Brown v. State, 412 So.2d 22 (Fla. 2d 
D.C.A. 1982), Gay v. City of Orlando, 202 
So.2d 896 (Fla. 4th D.C.A. 1967). 

Fla. Laws 1982, ch. 155, §3 (to be codified 
at Fia. Stat. §316.1932(1)(a), (c)). The con- 
stitutionality of a similar statute has been 
challenged in South Dakota v. Neville, 312 
N.W.2d 723 (S.D. 1981), cert. granted, No. 81- 
1453 (U.S. Sup. Ct. May 17, 1982). 

‘°Compare Stat. §322.28(2) (1981). 

Fra. Stat. §§322.271(2), 
322.28(2)(a)1 (1981). 

Stat. §322.01(12)(a) (1981). 

SEF ia. Stat. §322.01(12)(b) (1981). 

“Fia. Stat. §322.261(1)(d) (1981). 

Stat. §322.28(2)(a) (1981). 

Stat. §322.28(2)(b) (1981). 

“Fla. Laws 1982, ch. 155, §3 (to be codified 
at Fia. Stat. §316.1932(1)(a), (c), (d)). 

‘Fla. Laws 1982, ch. 155, §8 (to be codified 
at Fia. Stat. §322.271(2) ). 

id. 

Fla. Laws 1982, ch. 155, §9 (to be codified 
at Fia. Stat. §322.28(1) ). 


“Id. (to be codified at Fra. Strat. 
§322.28(2)(b) ). 
“Id. (to be codified at Fra. Stat. 


§322.28(1) ); see also FLA. Stat. §322.26 (1981). 
Fla. Laws 1982, ch. 155, §8 (to be codified 
at Stat. §322.271(2) ). 
“Fla. Laws 1982, ch. 155, §§8, 9 (to be 
codified at Fira. Stat. §§322.271(2), 322.28 
(2) ). Previously, repeat offenders could obtain 


temporary permits. Stat. §322.271(2) 
(1981). 

% Fla. Laws 1982, ch. 155, §9 (to be codified 
at Stat. §322.28(2)(a)2). 


(to be 
§322.28(2) (a)3). 

“Id. (to be codified at Fria. Stat. 
§322.28(2)(f) as amended by Ch. 403, §2. A 
conviction of DWI manslaughter under 
§316.1931(2) or former §860.01(2), or a 
conviction of manslaughter by culpable 
negligence under §782.07 could be considered 
a conviction of manslaughter resulting from 
the operation of a motor vehicle. 

Fla. Laws 1982, ch. 155, §12 (to be 
codified at FLa. Stat. §322.12(2) ). 

Driver's HANDBOOK, supra note 
25,.at 21. 

Interview with D. H. Keirn, Chief of 
Bureau of Driver Improvement, Department 
of Highway Safety and Motor Vehicles, in 
Tallahassee, May 5, 1982. 

2 See CS/SB 148, HB 1117 (1981); SB 918, 
SB 1309, HB 205, HB 517 (1980). 

Interview with Dr. Ronald K. Wright, 
Medical Examiner of Broward County, in Fort 
Lauderdale, May 4, 1982. 

'The Department of Highway Safety and 
Motor Vehicles (HISMYV) reports that in 1980 
alcohol was considered a contributing factor 
36,986 accidents (or a_ total of 409,639 
accidents) HSMV also reports that 18,748 
injuries (of a total of 151,324 injuries) and 877 
fatalities (or a total of 3,579 fatalities) were 
related to alcohol. Data collected in 1981 by 
the Medical Examiners Commission of the 
Florida Department of Law Enforcement 
suggest a higher percentage of accidents 
resulting from alcohol than reported by 
HSMV. According to the Commission, tests 
performed on 1,230 drivers killed 
automobile accidents revealed that the blood 
alcohol level of 675 drivers (55%) was above .10 
percent. The difference in the two studies 
probably results from the failure of accident 
reports relied upon by HSMV to designate 
alcohol as a contributing factor; this omission 
may be due to insufficient evidence at the time 
the report was completed. 


codified at Stat. 
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Compulsory examinations 
re-examined 


By Joel Miller 


The scales of justice have a most delicate balance 


between the value and utility of an examination 


A compulsory physical or mental 
examination is not something in- 
nocuous and to be routinely granted. 
Fla.R.Civ.P. 1.360(a) provides in 
pertinent part: 


... When the mental or physical condition. . . is 
in controversy, the court . .. may order ...a 
physical or mental examination by a 
physician . . . . The order may be 

made only on motion for good cause 
shown... . 


Because Fla.R.Civ.P. 1.360 requires 
good cause be shown, a petition con- 
clusory in nature and not verified is 
insufficient.! 


The elements in the rule and 
the cases, intended as safe 
guards, are often ignored or taken 
lightly by the bench and bar, espe- 
cially the requirement for good 
cause. Too often, attorneys stipu- 
late to and judges order examina- 
tions without regard for 
the criteria for the adju- 
dication or the conse- 
quences. An order compel- 
ling a mental examination, 
based upon good cause, is an 
adjudication that will affect a 
person for life. Aside from the 
trauma in the examination 
itself, one might apply for an im- 
portant post and be asked whether 
one’s mental condition has ever been 
questioned or put “in controversy.” 


Plaintiffs’ attorneys should beware 
of the lawyer who says, “What is your 
client afraid of? What is your client 
hiding?” This demagogic argument 
is a smokescreen to turn the court’s 
attention away from the safeguards 
of good cause. Most psychotherapists 
paraphrase this same idea. In addi- 
tion to recognizing their vested 
monetary interest in having everyone 
examined, it must be recognized that 
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against the harm caused 


the halo over their profession keeps 
shrinking. Accordingly, the courts, 
reflecting the opinions of society, re- 
examine the issues involved, and tend 
more to emphasize safeguards.? 


Requirements for a compulsory 
exam 

The first requirement for ordering 
a compulsory examination is that the 
issue be “in controversy.” 
A tort complainant may 
seek relief for a physical 
injury alone or together 
with mental problems. When 
the injury complained of is 


ee @ @ physical, it is more readily ap- 


parent that it is in controversy. 
The courts have held that a parent 
does not put mental condition in con- 
troversy by asking for or resisting a 
change in custody.‘ In Roper v. 
Roper, the court said the mental con- 
dition was not in controversy. 
However, we do not believe that simply by 
seeking custody of her children, wife has 
made her mental condition “an 


element of her claim or 
defense”... 5 


It appears from the 

language that it is im- 

material which party 

is the movant, since the 

court uses the phrase “claim 
or defense.” 

Secondly, the movant must show 
good cause for an exam.® The land- 
mark case which interpreted the “in 
controversy” and “good cause” re- 
quirements [under Fed. Civ. P. 
35(a), which is nearly identical to 
Fla.R.Civ.P. 1.360(a)] is Schlagen- 
hauf v. Holder.’ In Schlagenhauf the 
court held that the “in controversy” 
and “good cause” requirements of 
Rule 35: 


... are not met by mere conclusory allegations 
of the pleadings—nor by mere relevance to the 


| 
| 
7 
\ 
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case—but require an affirmative showing by 
the movant that each condition as to which the 
examination is sought is really and genuinely in 
controversy and that good cause exists for or- 
dering such particular examination.§ 


Florida approved Schlagenhauf in 
Schottenstein v. Schottenstein.2 The 
court used interesting language. The 
trial judiciary would do well to pon- 
der these words as would the trial bar 
for those who consider a mental 
examination routine or harmless. 

The Schottenstein court said, 


While the trial judge may be a proselyte of 
psychological evaluations and consultations 
for every minor child of diverced parents, we 
cannot ignore the countervailing right of a 
person to be free from a compulsory mental 
examination . . .. A compulsory mental exam- 
ination has been traditionally deemed an in- 
vasion of privacy which will only be tolerated 
upon a showing of good cause. (emphasis 
supplied)!° 

In Schottenstein, the children in- 
stead of parents were the potential 
subjects to be evaluated. Usually the 
parents are examined “in the best 
interests of the children.” In Schotten- 
stein, the movant was more con- 
cerned with “the best interests” of the 
parent. 

The rule regarding “good cause” 
should be applied in the light of the 
different standards for initial custody 
awards and subsequent modifica- 
tions. 

Initially, among the standards is 
the mental and physical health of 
the parents. Subsequently, the stand- 
ards change to balance res judicata 
and the welfare of the child.!! A sub- 
stantial change in circumstances is 
required.!? If the mental condition is 
properly put in controversy, does the 
doctor opine about the mental condi- 
tion before and after the final judg- 
ment? A recital in the final judgment 
that the custodial parent is fit and 
proper would seem to require the 
doctor to find a change in condition, 
as distinguished from a simple objec- 
tive evaluation that would be done at 
the time of the “initial” award. Be- 
cause there is a presumption in favor 
of the custodial parent,'’there is need 
to show a change. It is also necessary 
to show a change would promote the 
welfare of the child.'4 

The ability to show this change is 
made possible by the new evidence 
code which allows experts’ opinions, 
formerly excluded as invading the 
province of the fact finder.!® Under 
this change, the expert could express 
an opinion on the mental condition 
and compare the relative mental 
condition at the different times. 

Florida has recognized that a 
mental examination may cause irrep- 


arable harm.'* Thus, a third require- 
ment to a compulsory examination is 
that the evidence sought is not other- 
wise discoverable.'” Mental condition 
or capacity may be reached by ob- 
jective signs or evidence by utilizing 
neighbors, friends, school teachers, 
business associates or others who 
have observed either normal or bi- 
zarre conduct. In fact, the cases pre- 
fer this method to a compulsory 
examination.'8 

An order compelling an examina- 
tion based upon “good cause” fol- 
lows an accusatory petition. The 
order is an adjudication which 


attaches a stigma. It therefore be- 
comes demeaning, degrading and 
debasing. This alone constitutes ir- 
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reparable harm. A federal district 
court required a showing of no other 
available evidence in applying the 
comparable federal rule.!9 

Plaintiffs have made no showing that the in- 
formation they seek cannot be obtained by 
other discovery techniques. Until other 
methods are attempted, we believe that the 
“discriminating applications” of Rule 35 de- 
manded by the Court requires us to deny the 
motion. Although we do not hold that plain- 
tiffs may never be entitled to obtain the de- 
sired examination, we believe that Gary 
Matey’s privacy interests require, at a 
minimum, that less intrusive methods of dis- 
covery first be explored.” 

This court speaks of the less intru- 
sive methods not only because one 
has a right of privacy, but because of 
the irreparable harm that comes 
from an adjudication. See also Gas- 
parino v. Murphy, supra. 


The potential for mischief in such a situation 
is obvious and the court would always be well 
advised in exercising caution and restraint in 
regard to such a request, as it appears was 
done here.?! 


An additional reason for exercising 
caution in ordering a mental exam is 


the possible waiver of doctor-patient 
privilege. 

Under the rule, one may be com- 
pelled to be examined.” After the 
compulsory examination which may 
have been resisted, the subject of the 
examination might like to see the re- 
port for trial preparation or just out 
of curiosity. By doing so, the privilege 
as to all prior communications be- 
tween the patient and his physician is 
lost by compulsion under the rule. 

Fla.R.Civ.P. 1.360(b) provides: 

(b) Report of Examining Physician. 
(1) If requested by . . . the person examined, 
the party causing the examination to be made 
shall deliver to him a copy of a detailed written 
report of the examining physician setting out 
his findings, including results of all tests made, 
diagnosis and conclusions, with similar reports 
of all earlier examinations of the same condi- 
tion. After delivery the party causing the exam- 
ination to be made shall be entitled upon 
request to receive . . . a similar report of any 
examination of the same condition previously 
or thereafter made, . . . 


(2) By requesting and obtaining a report of 
the examination so ordered or by taking the 
deposition of the examiner, the party examined 
waives any privilege he may have in that ac- 
tion or any other involving the same contro- 
versy regarding the testimony of every other 
person who has examined or may thereafter 
examine him concerning the same mental or 
physical condition. 

Fortunately, the rule was not fol- 
lowed in one Florida case. In 
McIntyre v. McIntyre,® the court re- 
fused to destroy the privilege. It is 
not clear, however, whether the 
court was not following its rules or 
whether the subject of the examina- 
tion did not ask for a copy of the 
report. 

Another reason to exercise caution 
in ordering a compulsory mental 
examination is the result of a recent 
change in the rule. The former rule 
provided for examination by a physi- 
cian “or other qualified person.” The 
phrase in quotes was dropped. It pre- 
sumably included a Ph.D. in clinical 
psychology, often more qualified 
than most physicians. Under the 
present rule, the physician could bea 
general practitioner or proctologist. 


Proposals for change 


In the event that the criteria for a 
compulsory examination are met, it 
becomes necessary to examine the 
methodology used in carrying out the 
exam, and the subsequent availability 
of psychiatric reports. Several 
changes in the rules, as suggested 
below, could help ensure a more fair 
examination and evaluation than 
those currently being performed. 

One necessary change consists of a 
modification of the previous rule. In- 
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Compulsory 
examinations 
re-examined 


stead of stating that a physician shall 
conduct the compulsory exams, the 
rule should provide that the examiner 
be a “physician or other qualified 
expert,” to allow for a clinical psy- 
chologist in the case of a mental 
exam, or other specialists depend- 
ing on the condition to be examined. 

A second change would prevent 
the broad and unnecessary waiver of 
all privilege as to previous examina- 
tions under Fla.R.Civ.P. 1.360(b)(1) 
and (2). The liberal discovery afford- 
ed by these sections is not supported 
by any convincing rationale. 

This kind of intrusive discovery is 
clearly an inequitable result of a re- 
quest by the examinee for a report of 
an examination conducted under co- 
ercion. The general expert discovery 
provisions of Fla.R.Civ.P. 1.280(b) (3) 
should be sufficient to avoid surprise 
or prejudice to the compelling party. 

Therefore, the last two sentences 
of 1.360(b)(1) and all of 1.360(b) (2) 
should be deleted, along with the ex- 
ception for compelled exams in 
1.280(b)(3)(B) to allow the general 
discovery provisions to govern. 

The procedural safeguards to a fair 
examination are also a most import- 
ant aspect. Justice Douglas said in 
Schlagenhauf v. Holder*™4 


If he or she is turned over to the plaintiff's doc- 
tors and psychoanalysts to discover the cause 
of the mishap, the door will be opened for 
grave miscarriages of justice. When the de- 
fendant’s doctors examine plaintiff, they are 
normally interested only in answering a single 
question: did plaintiff in fact sustain the spe- 
cific injuries claimed? But plaintiff's doctors 
will naturally be inclined to go on a fishing ex- 
pedition in search of anything which will tend 
to prove that the defendant was unfit to per- 
form the acts which resulted in the plaintiff's 
injury. And a doctor for a fee can easily dis- 
cover something wrong with any patient—a 
condition that in prejudiced medical eyes 
might have caused the accident. Once de- 
fendants are turned over to medical or psychi- 
atric clinics for an analysis of their physical 
well-being and the condition of their psyche, 
the effective trial will be held there and not 
before the jury. There are no lawyers in those 
clinics to stop the doctor from probing this 
organ or that one, to halt a further inquiry, to 
object to a line of questioning. And there is 
no judge to sit as arbiter. The doctor or the 
psychiatrist has a holiday in the privacy of his 
office. The defendant is at the doctor’s (or 
psychiatrist’s) mercy; and his report may 
either overawe or confuse the jury and prevent 
a fair trial. 


Florida courts should heed Justice 
Douglas’s warning and re-examine 
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the need for counsel and court re- 
porters to be present at such an exam. 
It may be argued that the sex of the 
attorney and the complainant ought 
to be the same if complainant must 
disrobe and it may be that this con- 
cept applies to lawyers but not 
doctors. For purposes of this article, 
it is assumed that the sex of the law- 
yers and complainant will be the 
same. With the lawyer and reporter 
present, all the safeguards for depo- 
sition operate in the examination and 
fair play and due process prevail. 
There is no reason why the examina- 
tions should be treated differently 
from other discovery. They should 
be handled as depositions are 
handled, and an appropriate provi- 
sion should be added to Rule 1.360. 

Some jurisdictions have refused to 
allow the examined party’s attorney 
or a court reporter to be present 
during a compulsory psychological 
exam.”® The rationale for the dis- 
tinction is convincing at first blush, 
but becomes less persuasive on fur- 
ther analysis. 

The Supreme Court of Califor- 
nia?” and a federal district court? 
have refused to allow an attorney to 
be present at a court ordered psy- 
chological exam, as it was assumed 
that the presence of a third party 
would impede the exam. Both courts 
stressed the importance of a one-on- 
one relationship between psychiatrist 
and patient in order to establish the 
rapport necessary for a meaningful 
diagnosis. While this may be true, this 
kind of reasoning does not allow for 
the privacy rights of the examined 
party. 

In an Ohio appellate court deci- 
sion,2® the court stated that a rea- 
sonable balance must be met 
between “the utmost discovery and 
the rights of the parties.”*° In approv- 
ing an attorney’s presence in a psy- 
chological exam, the court reasoned 
that the desirability of the most ac- 
curate diagnosis possible does not 
justify dangerous procedures. 

Although an examination without 
third parties may produce a more 
reliable determination of psycho- 
logical stability, the dangers of such 
an exam may outweigh the benefits. 
Without counsel, the examining phy- 
sician may delve into privileged 
matters, such as interspousal or 
attorney-client communications, or 
ask questions which would ordinarily 
trigger a fifth amendment privilege.*! 
The examiner’s opinion, therefore, 
may be based on that evidence, and 
privileged communications indirect- 


ly become admissible evidence.* 
For example, inquiry into 
husband-wife communications, 
otherwise privileged information, 
may become available to the oppos- 
ing party and affect a claim for loss of 
consortium. 

A fair balance between the need 
for complete discovery and _ the 
examinee’s rights would ac- 
complished by allowing the exami- 
nee’s counsel to be present during the 
exam to make appropriate objec- 
tions, as is frequently allowed in 
physical examinations.** In Sharff, 
the court stated that the examinee 
“should not be left unprotected on 
the assumption that an attorney will 
unduly interfere with the examina- 
tion.”*4 A more appropriate solu- 
tion appears to be allowing the 
attorney to be present unless and 
until he makes groundless objections 
which interfere with the examina- 
tion. This procedure has been adop- 
ted by Washington and Ohio appel- 
late courts.*> If unnecessary inter- 
ference by the attorney occurs, it can 
be remedied by subsequent court 
order. 

It has been argued that it should be 
presumed that physicians will 
properly conduct an examination,*® 
and that they are neutral officers of 
the court, thus justifying their exam- 
inations without interference.*7 
These arguments, at least in Florida, 
fail for two reasons. First, defense 
counsel are often allowed to suggest 
names of physicians to become court 
appointed. Some doctors are repeat- 
edly appointed by the court. Defense 
counsel pays for the examination. 
Thus it is quite probable these physi- 
cians will not be “neutral.” One possi- 
ble solution is to require the court or 
the state to pay the court-appointed 
physician, thus eliminating a possi- 
bility of bias, conscious or uncon- 
scious, for monetary reasons. The 
court or state could be reimbursed 
at a later stage by taxation of costs. 

Presuming neutrality, total objec- 
tivity, and proper questioning by 
court-appointed physicians may be 
presuming too much. Historically, 
physicians have been regarded as al- 
most infallible. In more recent times, 
however, this notion has been seri- 
ously eroded, as physicians have 
been known to be as prejudiced and 
otherwise as capable of human error 
as any other professional or non- 
professional. Presuming a_ proper 
examination, particularly in a mental 
exam, is presuming that the physician 
has a working knowledge of priv- 


= 


ileged communications and informa- 
tion and will not ask irrelevant and 
improper questions. This indeed pre- 
sumes too much. As expressed in 
Sharff, supra, “a lay person should 
not be expected to evaluate the pro- 
priety of every question at his 
peril.” 

In reasoning that an attorney 
should be present at a mental exam, 
even though the most accurate evalu- 
ation may not result, the court in 
State ex rel Staton, supra, used an apt 
and illustrative analogy. 

In some cases, doctors disagree as to diagnosis 
of the condition of a knee, as whether it is due 
to injury, or due to natural causes. They will 
agree it can only be determined by opening up 


the knee for examination. Of course, this the 
court will not order.*9 


The examinee is practically with- 
out recourse once an adverse evalua- 
tion is rendered. Panels are not used 
as in the appellate process. The doc- 
tor is a fact finder or trial judge with- 
out appeal. Moreover, who decides 
what guidelines the appointing judge 
should use? Does he appoint a 
Freudian, a Rankian, or a Gestaltian? 
The victim of the examination comes 
out of it according to the fortuitous 
circumstances of who the appoint- 
ing judge happens to be and what his 
psychological school of thought 
favors. 

Up to now, we have been con- 
cerned with evaluating the litigant. 
How do the litigants evaluate the 
methodology and conclusions of the 
examiner? Unless the examination is 
transcribed, this cannot be done. 
Litigants are entitled under the 
American system to test the examina- 
tion in the crucible of adversary pro- 
ceedings.#° Why not permit either 
side to employ psychiatrists to exam- 
ine the methods and conclusions of 
the court-appointed doctor? He is 
not infallible because he is court ap- 
pointed. 

To meet the objections of those 
jurisdictions that insist on the one- 
to-one relationship, at the least a 
record could be made by electronic 
transcription, to permit a subsequent 
review of the proceedings. 


Conclusion 


It is not enough to give mere lip 
service to the words of the rule con- 
cerning good cause. The invasion of 
privacy involves an important right. 
The scales of justice have a most deli- 
cate balance between the value and 
utility of an examination against the 
harm caused. The procedural safe- 
guards in both examinations are 
necessary. Caution is mandated. O 
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The author, in a rhyming way states why he hates the PCA 


LONQUEROR 
OF COURTS 


Of PCAs by DCAs 


By Everett Anderson, Tallahassee 


I opened up my mail today 

And there to my immense dismay 
Amongst the criminal papers lay 
This awful order, “PCA.” 


“Per Curiam Affirmed,” it said 

I read those words with utter dread 
My golden case had turned to lead 
The client’s sure to want my head. 


We lost below, that’s bad enough 
The jury erred, the judge was gruff 
But higher courts, of sterner stuff 
Would surely this result rebuff. 


The record gave me indication 
Of full appellate vindication 
Errors abounded in profusion 

I gave no serious thought to losin’. 


I buckled down to write a brief 
That promised to secure relief 

I'd strike them with my client’s plight 
Those minions who opinions write. 


The brief was wrought in words 
sublime 

Polished in hours of overtime 

Shining with truth in every line 

To Wendell Holmes a worthy shrine. 


I scarcely could suppress my glee 
Reading the Brief of Appellee 

He practically agreed with me 
The outcome now was plain to see. 


The panel nodded its assent 
Throughout my oral argument 

I smelled the heady victor’s scent 
And so my fifteen minutes went. 


The other side, in garish plaid 

Already had the judges mad 

They pummeled him with questions 
bad 

He skulked away — a broken lad. 


Imagine, then, how much it burned 
To read “Per Curiam Affirmed” 
By two to one the panel spurned 
The victory I thought I'd earned. 


My client sits in Raiford town 

He’s feeling sad, he’s feeling down 
Sentenced to life imprisonment 
With naught to show but one dissent. 


I tell him our appeal’s not through 
There’s federal habeas review 

The chances, though, are very slight 
When district judges fail to write. 


I tell him our state court supreme 
Is nothing but a wistful dream 
The clerk’s instructed to return 
Each case per curiam affirmed. 


So here I sit and drink my fee 
Imbibing my frustrations free 
Pull up a chair and share with me 
One flagon more of poetry. 


I write because my case was sound 
Because the panel should have found 
A legally sufficient ground 

To treat within a volume bound. 


I write because the district court 

Is normally the last resort 

Because some words, however short 
My client’s outrage might abort. 


PCAs have their place, it’s true 

When records warrant no review 

For frivolous appeals and such 

Findings of fact no court should 
touch. 


But, judges, hear my final plea 
Ride not like knights of equity 
Dispensing justice randomly 
To Appellant or Appellee. 


Review Judicial Canon Three 

To unclear law bring harmony 
Keep courts of harmful error free 
And you will true to duty be. 


The brandy’s fumes suffuse my head 
I think that I shall go to bed 

Eight hours of sleep may help allay 
This headache called a PCA. 


Tomorrow is another day 
But, Lord, if you can find a way 

Please keep my mailbox free, I pray 
Of orders reading, “PCA.” 0 


APPELLANTS SUPREME f | 
=> { 2 


Were half my year married 


Were half my year married, 
And half my year free, 
How perfectly married 

My whole year would be! 


—Barrett Sanders 
Miami 


Where There’s a Will 


Some sound advice that you should 
know 
Is make a will before you go. 
A simple one might do the trick; 
Your lawyer says he'll fix it quick. 
But just in case you haven't heard, 
The language used is somewhat 
blurred. 
Per stirpes and waiver are just a few, 
Personal rep and guardian too. 
Devise, bequeath, and living trust, 
Are some that you will hear dis- 
cussed. 
Vested rights and gifts that lapse, 
Probate laws and legal traps. 
Spendthrift clause and life estates, 
IRS and filing dates. 
Unified credit, elective share, 
Next-of-kin and nearest heir. 
Remaindermen and residue, 
Interest paid from revenue. 
Codicils made and rights postponed. 
Real estate that’s jointly owned. 
But don’t despair or give up yet; 
Don't shake your head or start to fret. 
"Cause here’s a tip I gladly give: 
Though wills are nice, it’s better to 


ive! 
it Edward Siegel 
Jacksonville 
Why the Ocean Roars? 


Why does the ocean always roar 

A sad and droneful sound? 

What brings the surging waves to 
shore 

Unceasingly to pound? 

Scientists say it is the moon, 

The turbulence of air, 

But could it be the anguished tune 

Of creatures in despair? 


Streams of waste and river crust 

From mountain, gorge and plain 

Stab with deep and deadly thrust 
A pristine world with pain. 


Ships that plunder depths for prey 
In avaricious gain, 

Ships that search for battle fray 

In some lost cause insane, 


Such may be the reasons for 
The billow’s angry ride, 

For the sea’s unfriendly roar, 
The dead left with the tide. 


By Russell Troutman 
At Ponce Inlet, Florida 


Devuil’s Advocates 


By R. W. Evans, Tallahassee 

The preacher went riding to the river 

Had a little fishing in store 

Catch a fish or save another soul 

All good works in the name of the 
Lord. 


Easing his mare to the river’s edge 

He noticed a man, sitting in the shade 

A well-dressed man in a vested suit 

Skeebo by name, country lawyer by 
trade. 


With good intentions our man of the 
cloth 

Rode on over, Skeebo rose to his feet 

“A good morning to you sir,” Skeebo 
says 

“T’m sitting in the shade, can’t take 
the heat.” 


“Now there’s food for thought,” the 
preacher replied 

“Allow me to sit and rest for a spell 

I admit it’s hot, but you know it’s not 

Like the fires of Satan, burning in 
Hell.” 


“I am a servant of the Lord, sir, 

A preacher if you will, Razmus by 
name 

Pray tell what is your occupation 

Your profession or your claim to 
fame?” 


“I am called Skeebo, from Old 
Virginia,” 

the lawyer was quick to retort 

“Tam a servant of the common law 

A barrister, an officer of the court.” 


“My services are needed in 
Charleston 

A case of great merit will be tried 

An estate remains to be distributed 

A man of some fortune has died.” 

“Ah yes,” mused Razmus, “Two 
masters, you see 

Govern the affairs of the dead and 
the living 

Both supreme in their realms of 
control 

But only one, my friend, is forgiving.’ 

“The spirit of the law,” rejoined 
Skeebo 

“Gives fair and immediate relief.” 

“The spirits of the Bar,” noted 
Razmus 


“Are by far the more practiced 
belief.” 


“But of course,” observed Skeebo, 
“You're above reproach 

Your nonworldly concerns are well 
known facts. 

Tell me again how the masses are 
saved 


By holding acres that cannot be taxed.” 


“Blessed are the poor,” Skeebo 
continued 

“And bless the church and all its 
net worth 

You all have given new meaning 

To creating a heaven on earth.” 


“Lawyers” fumed Razmus, “respect 
nothing 

Cherish nothing; you're a blasphe- 
mous lot.” 

“And when I look at the church,” 
roared Skeebo 

I wonder what in hell hath the Good 
Lord wrought.” 


They stood toe to toe with hate in 
their eyes 

Not a muscle twitched, not a word 
was said. 

And they'd be there still to this very 
day 

If Razmus hadn’t smiled and nodded 
his head. 


“You may be a cynic, a sinner as well 

And given the church, you assume 
the worst 

But if I needed counsel to defend my 
rights 

I assure you sir, I'd see you first.” 


Skeebo spoke softly, shaking his head 

“Servants of the Lord are not hard to 
find 

I stand before a devil’s advocate 

A deacon, and please God, one of a 


kind.” 


“Then, a truce to this madness,” said 
Razmus 

“Peace and harmony by will of the 
Lord.” 

“Is it possible?” wondered Skeebo 

A settlement, a mutual accord?” 


“A meeting of the minds,” thought 
Skeebo 

“The church and the bar, it cannot be 
done. 

It’s an unholy alliance, good sir 

A mistake if ever there was one.” 


“For the moment, a truce,” offered 
Razmus 

“Each of us goes our separate way. 

In the beginning God started with 
light 

The creation of life took more thana 
day.” 

“Agreed,” said Skeebo “the river is 
yours 

“Good fishing, good preacher, I'll 
risk the heat.” 

Razmus smiled as Skeebo rode out of 
sight 

“Good hunting my friend ’til the 
next time we meet.” 
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When lawvers turn 
to verse 


Willie 


The perpetual squint in his eyes 

Has wrinkled his kind old face. 

His fields of toil until he dies 

Were the fate of his black race. 

Though others enjoy a better course 

To seek the modern way, 

For him, the hoe, the plow and horse 

Were the tools of his day. 

There was a time years ago, 

It seems now like such a dream. 

We plowed the peas row on row 

And bathed in the nearby stream. 

We fought the gnats and shared our 
meal. 

We napped on the sunny sod, 

And spoke of the time when men 
would kneel 

Together before their God. 


—Russell Troutman, Winter Park 
(on remembering Willie 
O’Striker, farm worker, 

Martin, South Carolina, 1949) 


Now let us sing and other poems 


By Barrett Sanders, Miami 


Merry-go-round 

Life turns us around 

And spins us out, 

Throws us on the ground, 
Keeps us flying about, 
Sends us starward bound, 
With victorious shout, 

Just as fast brings us down 
To where we started out, 


Deals neglect with reknown, 
Turns our triumphs to routs, 


Drives us crazy or sound 
Leaves the issue in doubt. 


Now let us sing 


Now let us sing 

Of great men’s deeds, 
That ages hence, 

They'll pull the weeds 
From moldering graves 
Where great men lie, 
And dream great dreams, 
And—perchance—sigh? 


’Twixt seven and twenty 


The chasm ’twixt seven and twenty, 

Is filled up with so many tears, 

Preserved, they'd provide us with 
plenty, 

To irrigate all of our years. 


Watching my son 


Watching my son beside the sea 
With shells and seaweed hard at play 
Evokes such chords of joy in me 
That I could watch him all the day. 


This joy I feel is near akin 

To music heard in a holy place 

Where sacred song absolves our 
sins— 

So mine are redeemed by his young 
grace. 
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ecovery for negligently 


The recovery of negligently inflict- 
ed intangible damages often consti- 
tutes a substantial portion of a 
personal injury claim. Intangible 
damages compensate the plaintiff 
for his mental disturbance and ac- 
companying symptomatology.! The 
Florida courts allow recovery for 
these damages but have limited cir- 
cumstances in which they may be 
claimed. The plaintiff must prove the 
four elements of negligence? and 
show some impact upon his person.? 
Without impact, there can be no 
damages. Absent damages, there is 
no cause of action.‘ 

This article will discuss and analyze 
current Florida law governing the re- 
covery of intangible damages for 
negligent infliction of emotional 
distress. It will show that Florida is 
not aligned with the progressive 
weight of authority on this subject, 
and will suggest changes, which, if 
adopted, would bring about 
decisions more in harmony with con- 
temporary public policy. 


Evolution of recovery for negligent 

infliction of emotional distress 
The law controlling this area ema- 

nates from the modern authority of 


By Harvey J. Garod 


Kirksey v. Jernigan.§ The defendant 
in that case was the operator of a 
funeral home who refused to return 
the body of plaintiff's deceased 
minor child until the fee was paid. 
Plaintiff contended the defendant 
acted without authority in taking and 
embalming the body and brought 
suit. Her claim for emotional distress 
was dismissed. The Florida Supreme 
Court reversed, stating: 

This court is committed to the rule, and we 
reaffirm it herein, that there can be no 
recovery for mental pain and anguish uncon- 
nected with physical injury in an action arising 
out of the negligent breach of contract 
whereby simple negligence is involved. (cita- 
tions omitted) 

But we do not feel constrained to extend this 
rule to cases founded purely in tort, where the 
wrongful act is such as to reasonably imply 
malice, or where, from the entire want of care 
of attention to duty, or great indifference to 
the persons, property, or rights of others, such 
malice will be imputed as would justify the 
assessment of exemplary or punitive damages. 
(citations omitted)? 

The Kirksey decision left some 
lingering questions. For example, 
could plaintiff recover for mental 
pain, anguish and accompanying 
physical injuries as a result of the 
defendant’s breach of contract or 
“negligent breach of contract’? If so, 
under what circumstances? Or did 
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cted intangible damages 


“unconnected with physical injury” 
mean that plaintiff must suffer some 
impact on his person, and this impact 
must independently cause the injury? 

Four years later the issue of 
negligent infliction of emotional dis- 
tress reappeared in Crane v. Loftin.$ 


The defendant’s locomotive 
demolished the plaintiff's motor 


vehicle at an intersection. Apparent- 
ly the plaintiff evacuated her car just 
prior to the collision.’ She later filed 
suit for the shock of this ordeal. The 
Supreme Court affirmed the 
dismissal of the complaint. Citing 
from Kirksey, the court held: 

It has been recognized in this jurisdiction 
that wher« the facts giving rise to an action in 
tort for personal injuries are such as to reason- 
ably imply malice, or where, from the entire 
want of care or attention to duty, or great in- 
difference to the persons, property or rights of 
others, such malice will be imputed as would 
justify the assessment of exemplary or punitive 
damages, recovery for mental pain and 
anguish unconnected with direct physical 
impact or trauma may be authorized. (citation 
omitted) (emphasis added)!® 

The decision of Crane v. Loftin 
was the first clearly to adopt the “im- 
pact rule” in Florida. Some direct 
impact or trauma would be required 
as a condition precedent to recover 
for negligently caused emotional 


3 
2 
‘ 


disturbance. But whether the 
plaintiff could recover for physical 
injury resulting from emotional harm 
absent impact remained unclear. 


Resiliency of the impact rule 


At one time, the impact rule was 
supported by the weight of authority; 
but the doctrine has since been 
rejected by the overwhelming major- 
ity of jurisdictions.'"' The rule's 
function was to prevent a flood of 
litigation founded upon frivolous or 
fabricated symptoms and to provide 
a method to establish medical 
causation and substantiate the 
plaintiff's injuries.!? Legal commen- 
tators have questioned these 
premises,'? and no modern scholarly 
authority can be found to support 
them. Yet the Florida courts slavishly 
labor under the rule. 

On rare occasions, some courts 
have engaged in creative reasoning 
to discover impact. Such was the 
situation in Clark v. Choctawhatchee 
Electric Cooperative,'4 where the 
plaintiff sued the defendant for 
damages resulting from the negligent 
infliction of an electrical shock. The 
plaintiff suffered no bruises, burns or 
scars after the defendant's power line 
fell and discharged current into the 
air. Nevertheless, the Supreme Court 
found sufficient impact to permit 
recovery. 

The Second District Court of 
Appeal later contended with a more 
peculiar fact situation in Hoitte v. 
Lee’s Propane Gas Service, Inc.'® 
This case was closely litigated on the 
issue of proximate cause, but the 
existence of impact, apparently con- 
ceded by the parties, warrants 
discussion. The defendant's gas tank 
exploded outside a restaurant where 
the plaintiff was working as a wait- 
ress. The plaintiff fled from the 
sound of the blast and collided witha 
coworker. The blast itself caused no 
impact upon her, but it triggered a 
chain of events which resulted in the 
plaintiff running into another 
employee. Apparently, impact need 
not occur from the negligent act it- 
self, so long as it was a foreseeable 
result. 

Hoitte should be compared to the 
recent case of Selfe v. Smith.'® The 
plaintiff and her infant son were 
passengers injured in a motor vehicle 
collision. The plaintiff brought suit 
for her personal injuries, her son’s 
and for her additional emotional 
distress resulting from observing the 
injury done to, and the suffering of 


the child. This last element of 
damages was stricken at trial, and the 
First District Court of Appeal 
affirmed. The court held that 
recovery could only be had by the 
person suffering impact for injuries 
resulting from that impact. 

The Selfe decision was unduly 
restrictive. In support of its ruling, 
the court cited authority not 
considering the particular issue de- 
cided. Clearly there was impact 
upon the plaintiff and her son. This 
impact was more demonstrable than 
in Clark and more direct than in 
Hoitte. other jurisdictions have per- 
mitted recovery under very similar 
circumstances.'7_ The theoretical 


bases for the impact rule had been 
satisfied, since Mrs. Selfe was not 
presenting a fabricated or frivolous 


Harvey J. Garod is the litigation associate 
for the Lake Worth office of Shutts & Bowen. 
He received his B.A. with high honors from the 
University of New Hampshire and his J.D. 
with honors from the University of Florida. He 
is a graduate of the National College of 
Advocacy. 


claim. The existence and extent of 
her mental disturbance resulting 
from the injury to her son should 
have been left for the jury. 

Selfe vu. Smith shows the rocky 
road the plaintiff has had to travel. 
Most of the time the plaintiff has 
reached a dead end and been denied 
his day in court. For example, in 
Arcia v. Actagracia Corp.,'* recovery 
was denied to a father suing the land- 
lord on behalf of his injured 
daughter. The child suffered 
damages from fright when almost 
struck by falling plaster from the 
ceiling of plaintiff's apartment. Had 
the child been touched by some finite 
particulars of plaster or inhaled some 
drifting dust, there could have been 
sufficient impact to establish a cause 
of action.'® Should recovery be 
denied on such a distinction? 

The impact rule worked a gross 
injustice in Woodman v. Denver.” 
Mrs. Woodman rented a room at the 
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defendant’s motel for herself and her 
two minor daughters. An intruder 
entered the room, raping and 
robbing Mrs. Woodman in_ the 
presence of one of the children. Two 
counts of the complaint sought 
damages for the child’s medical 
expenses and emotional distress re- 
sulting from her observing this attack 
upon her mother. The First District 
Court of Appeal affirmed the 
dismissal of these counts because 
there had been no impact upon the 
child.?! 

Likewise, the courts have 
prevented recovery for lack of 
impact where a hospital lost the body 
of the plaintiffs’ baby”? or gave the 
plaintiffs’ baby to a third party;?° 
where the plaintiff gave birth to a 
deformed child after having ingested 
a drug manufactured by the defen- 
dant;** for bullying collection tac- 
tics; improper repossession of a 
motor vehicle; and_ intentional 
breach of contract.2” The impact rule 
also limits recovery for personal in- 


juries founded upon breach of 
warranty. 
The injustices caused by the 


impact requirement have not gone 
without criticism. In Stewart v. 
Gilliam,®® the Fourth District Court 
of Appeal, in a detailed and scholarly 
opinion, flatly repudiated the rule. 
There, the plaintiff's decedent 
suffered a heart attack when the 
defendant ran his motor vehicle into 
the wall of her home. Mrs. Stewart 
was inside the house at the time of the 
collision but sustained no impact 
upon her person. The appellate court 
reversed summary judgment against 
the plaintiff, holding that recovery 
may be had for demonstrable 
physical injuries and accompanying 
emotional distress without the 
necessity of impact.%° The court 
condemned the impact rule as 
anachronistic and contrary to 
modern public policy.*! 

The Supreme Court reversed,*? 
again reaffirming the viability of the 
impact doctrine. The majority did 
make the following interesting obser- 
vation: 

Judge Mager’s opinion for the majority 
below ably presents the case for receding from 
the impact doctrine. No useful purpose will be 
served by repeating here what he had so ably 
set forth below. We do not agree that, 
especially under the facts of this case, there is 
any valid justification to recede from the long 
standing decisions of this Court in this area... . 

The impact rule is a judicial creation just as 
are many other substantive rules of tort law 
and, since it was judicially created, we are of 
the view that if this Court should reach the 


Recovery for negligently 
inflicted intangible 
damages 


conclusion that such rule was inequitable, im- 
practical or no longer necessary, it may be, 
judicially, altered or abolished. 

Three justices dissented: McCain, 
Ervin and Adkins. Justice Adkins’ 
dissenting opinion extended to eight 
pages. He agreed with the majority 
of the Fourth District Court of 


Appeal and suggested the time had 
come for Florida to adopt the “zone 
of danger” rule, where one may 
recover for negligently inflicted 
personal injuries if within the area of 
risk caused by a_ defendant’s 
negligence.*4 

Only two justices who sat when 
Gilliam was decided are on the bench 
today, Justices Adkins and Boyd. 
The Gilliam majority indicated 


willingness to reconsider the impact 
rule—given the proper case to do so. 
Considering the dramatic change in 
court personnel, it is interesting to 


“That’s old Culpepper. His motto was: 
‘Make every brief a work of art, and never send 
out a letter that isn’t on Crane’.’” 


FOR IMPORTANT AND USEFUL INFORMATION ABOUT STATIONERY FOR THE LEGAL PROFESSION, 
PLEASE WRITE TO MR. R.W. KERANS, CRANE AND CO., DALTON, MASS. 01226. 


710 THE FLORIDA BAR JOURNAL/OCTOBER 1982 


speculate the outcome of Gilliam if it 
were presented to the Supreme 
Court today. Even more enticing is 
the thought of a case such as Wood- 
man appearing before the present 
Supreme Court. 

Five years after Gilliam, the First 
District Court of Appeal fired its 
broadside at the impact rule in Estate 
of Harper v. Orlando Funeral 
Home.® The plaintiffs were the es- 
tate and relatives of the decedent, 
whose coffin became unglued while 
being transported by the pallbearers 
from the hearse to the grave. The es- 
tate sought damages for the defec- 
tive casket, and the relatives sought 
compensation for their emotional 
distress caused by observing this in- 
cident. The trial court dismissed the 
amended complaint. The district 
court of appeal reversed the dismissal 
of the estate’s claim, but reluctantly 
affirmed the trial court’s dismissal of 
the relatives’s suit, noting: 

Because the “impact doctrine” is still the law 
of this state, we reluctantly agree with defen- 
dants as to recovery for mental pain and suf- 
fering, being of the view, however, that the 
doctrine should be re-examined. 


The defendant Orlando Funeral Home con- 
tracted with the plaintiff to provide a casket 
suitably designed and constructed for the 
burial, of the deceased person the size and 
weight of Essie C. Harper. It was reasonably 
foreseeable for both Orlando Funeral Home 
and Orange State Casket Company that the 
cause of the. inadequate and defective con- 
struction of the coffin for the purposes intend- 
ed that the coffin would not hold plaintiffs’ 
mother; that the casket would fall apart while 
plaintiffs’ mother was in it; and that this might 
happen before plaintiffs’ mother was buried 
and while plaintiffs and friends were watching. 
For their conduct the defendants should be 
required to answer for the injury resulting to 
plaintiffs’ feeling as well as to their purse, pro- 
vided that the injury be the natural and direct 
consequence of the acts complained of. (cita- 
tion omitted) 

The impact rule brings about pe- 
culiar results. It must be assumed that 
none of Mrs. Harper's relatives were 
pallbearers. Had they been, the col- 
lapsing coffin or descending body 
inside would have provided suffi- 
cient impact upon the pallbearers to 
allow them to bring an action for any 
mental disturbance they might have 
suffered. Nonrelatives could sue, but 
the decedent's next of kin, who mere- 
ly had to watch this macabre event, 
could not. 

The decisions of Selfe, Woodman, 
Gilliam and Estate of Harper are not 
in step with modern jurisprudence 
and contradict the underlying basic 
humanity of the law. Any legal prin- 
ciple permitting these types of results 
must be changed. 
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A modest proposal 


Long discarded by the overwhelm- 
ing majority of jurisdictions, the ar- 
chaic impact doctrine has shown 
remarkable resiliency in a_ state 
which has made recent considerable 
progressive change in its substantive 
tort law.*’ The time has come for the 
Supreme Court to discard the impact 
rule. Given the proper case, it ap- 
pears this will be done. But the ques- 
tion then arises: what rule of law will 
replace it? 

At the time of Justice Adkins’ 
Gilliam dissent, most jurisdictions 
which had abandoned the impact 
doctrine replaced it with the zone of 
danger rule. This is the current posi- 
tion of the Restatement.** To recover, 
plaintiff need show he was within the 
scope of the unreasonable risk the de- 
fendant created, proximate causation 
and demonstrable physical damages. 
No recovery is allowed to the hyper- 
sensitive individual nor for mental 
disturbance only.*? 

Eight years have passed since 
Gilliam, and in that time the law has 
shown a marked tendency to pro- 
gress beyond the zone of danger rule. 
Recovery has been allowed to by- 
standers outside the zone of danger*® 
and even to nonwitnesses.*! Those 
courts rejecting the zone of danger 
rule have condemned it as artificial,‘ 
harsh, rigid and mechanical.44 The 
impact rule, it should be recalled, has 
been similarly classified by its critics. 

Three recent court decisions out of 
lowa,*® New Hampshire*® and Penn- 
sylvania™ have articulately and com- 
prehensively analyzed the zone of 
danger rule, its policy underpinnings, 
merits and drawbacks, before dis- 
carding it in favor of a more liberal 
rule of recovery: the test of foresee- 
ability. Of these decisions, the most 
remarkable is that of the Supreme 
Court of Pennsylvania in Sinn v. 
Burd. It is remarkable because the 
Pennsylvania courts had adopted the 
zone of danger rule,* reaffirmed it*® 
and rejected it—all within a period 
of nine years.*° 

The facts of Sinn v. Burd invited 
change. The plaintiffs? miner daugh- 
ters were standing in front of their 
home when the defendant's motor 
vehicle struck and killed one child 
and narrowly missed the other. Mrs. 
Sinn observed the accident from the 
house. The plaintiffs sought damages 
for the wrongful death of their 
daughter, for the emotional distress 
of their other daughter within the 
zone of danger, and for Mrs. Sinn’s 


mental disturbance for having wit- 
nessed this tragic episode. The inter- 
mediate level appellate court 
affirmed dismissal of the mother’s 
claim for her injuries, and she ap- 
pealed to the Pennsylvania Supreme 
Court. 

The court reviewed the evolution 
of the law governing recovery for 
negligently inflicted emotional dis- 
tress and noted: 

(E)xperience has taught us that the zone of 
danger requirement can be unnecessarily re- 
strictive to prevent recovery in instances where 
there is no sound policy basis supporting such 
result. (citations omitted) It has unquestionably 
not been effective in every instance of assuring 
that one may “seek redress for every substan- 
tial wrong.” The restrictiveness of the zone of 
danger test is glaringly apparent where it is al- 
lowed to deny recovery to a parent who has 
suffered emotional harm from witnessing a 
tortuous assault upon the person of his or her 
minor child. A majority of the commentators 
and a growing number of jurisdictions have 
considered this problem in reeent years and 
have concluded that it is unreasonable for the 
zone of danger requirement to exclude recov- 
ery in such cases. (citations omitted)>! 

The five policy arguments said to 
support the zone of danger rule, i.e., 
difficulty in proving medical causa- 
tion, fear of fraudulent or frivolous 
law suits, increased volume of litiga- 
tion, unduly burdensome liability 
and. difficulty in defining and cir- 
cumscribing the scope of liability, 
were found unpersuasive.*2 The 
court determined the test of foresee- 
ability should control the issue, 
stating: 

We are confident that the application of the 
traditional tort concept of foreseeability will 
reasonably circumscribe the tortfeasors’ liabil- 
ity in such cases. Foreseeability enters into the 
determination of liability in determining 
whether the emotional injuries sustained by 
the plaintiff were reasonably foreseeable to 
the defendant. (citations omitted) 

The factors necessary to determine 
foreseeability would be: location of 
the plaintiff at the time of the inci- 
dent; whether the plaintiff's injuries 
resulted from direct observation of 
the accident or upon learning of it ata 
later time; and the degree of consan- 
guinity between the plaintiff and the 
injured person.4 The court con- 
cluded: 

In summary ... (w)eare satisfied that public 
policy demands that we not permit the appli- 
cation of the zone of danger concept to deny 
recovery merely because of the nature of the 
damage. We are also satisfied that by the 
proper application of the tort concept of fore- 
seeability the area of liability may be reason- 
ably circumscribed.> 

The opinion of Sinn v. Burd was a 
model of progressive judicial 
thought. It rejected the hackneyed 
policy arguments strikingly similar to 
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Recovery for negligently 
inflicted intangible 
damages 


those used in support of the already 
discarded impact rule. The court re- 
cognized that mechanical jurispru- 
dence founded upon tired and out- 
moded principles would bring about 
continued injustice, regardless of 
what name or label it wore. 

The test of foreseeability, as a flex- 
ible®* method to chart the perimeters 
of liability, is harmonious with con- 
temporary negligence law,” includ- 
ing that of Florida.** 


Conclusion 


Clearly the time has come for the 
Florida Supreme Court to repudiate 
the impact rule and replace it with 
the test of foreseeability. The First 
District Court of Appeal suggested 
the adoption of this test in Estate of 
Harper v. Orlando Funeral Home.*® 
It should be followed. There is no 
reason to replace an outmoded rule 
based upon disproved reasoning 
with another principle suffering the 


same defect. Florida should continue 
its progress in the area of tort law and 
grant its residents full and _ fair 
opportunity in court to seek redress 
for their injuries. 0 


Postscript 


Subsequent to submission of 
this article for publication, an 
Illinois appellant court reversed 
84-year-old precedent  estab- 
lishing the impact rule in that 
state to allow bystander re- 
covery. Rickey v. Chicago 
Transit Authority, 101 Ill. App. 
3d 439, 57 Ill. Dec. 46, 428 
N.E.2d 596 (Ill-Ap. 1981). The 
Illinois Supreme Court denied 
certiorari in an as yet 
unpublished opinion. 


'17 Fxa. Jur. 2d, Damages §§41 & 42 (supp. 
1981); Fla. Std. Jury Instr. (civ.) 6.2(a). 

*Lake Parker Mall, Inc. v. Carson, 327 
So.2d 121, 123 (Fla. 2d D.C.A. 1976), cert. 
denied, 344 So.2d 323 (Fla. 1977). 

3Gilliam v. Stewart, 291 So.2d 593 (Fla. 
1974); Davis v. Sun First Nat'l Bank of 
Orlando, 408 So.2d 608 (Fla. 5th D.C.A. 1981). 

‘See, e.g., Przybyszewski v. Metronolitan 
Dade County, 363 So.2d 388 (Fla. 3d D.C.A. 
1978), cert. denied, 373 So.2d 460 (Fla. 1979); 
Pazo v. Upjohn Co., 310 Se.2d 30 (Fla. 2d 
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D.C.A. 1975). 

5Nat’l. Airlines v. Edwards, 336 So.2d 545 
(Fla. 1976). 

645 So.2d 188 (Fla. 1950). 

“Id. at 189. 

570 So.2d 574 (Fla. 1954). 

®Had plaintiff been in the car at the time of 
the crash, there would have been sufficient 
“impact” to permit recovery for her personal 
injury. Hollie v. Radcliffe, 200 So.2d 616 (Fla. 
Ist D.C.A. 1967). 

Crane v. Loftin, 70 So.2d at 575 (Fla. 
1954). 

Prosser, THE Law oF Torts, §12, at 59-60 
(4th ed. 1970). 

'2Prosser, supra §54, at 330-32; 
Commentart,, U.Fia.L.R. 370 (1973); 
Comment, 13 U.Miami L.R. 116 (1958-1959). 

139 Harper & JAMES, THE LAW oF Torts 
§18.4, at 1031-34 (supp. 1968); Prosser, supra 
at 330-33. 

‘4107 So.2d 609 (Fla. 1958). 

'5 182 So.2d 58 (Fla. 2d D.C.A. 1966), cert. 
denied, 188 So.2d 816 (Fla. 1966). 

16397 So.2d 348 (Fla. Ist D.C.A. 1981). 

"Keck v. Jackson, 122 Ariz. 114, 593 P.2d 
668 (1979) (en banc) (Plaintiff and her mother 
were in a motor vehicle involved in a collision. 
Both received personal injuries, but the 
mother died from hers. Plaintiff was able to 
sue for her mental distress from watching her 
mother’s agony and death. Arizona recognizes 
the zone of danger rule.); Barnhill v. Davis, 300 
N.W.2d 104 (Io. 1981) (Plaintiff was in a motor 
vehicle following his mother. Defendant hit 
the mother’s car and injured her. Plaintiff's 
damages resulting from his concern over his 
mother’s safety were recoverable. Iowa 
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recognizes bystander recovery.) 

18264 So.2d 865 (Fla. 3rd D.C.A. 1972). 

'9In Jolly v. Insurance Co. of North 
America, 331 So.2d 368 (Fla. 3rd D.C.A. 1976), 
plaintiff's decedent suffered a coronary and 
died when firemen failed to extinguish a blaze 
consuming her home. The pleadings in 
evidence showed that Mrs. Jolly had been 
exposed to heat and smoke from the fire, and 
these combined with a pre-existing condition 
caused the fatal event. This was sufficient 
impact. See Prosser, supra note 11, §54, at 331. 
Plaintiff's claim for the death of his wife was 
denied on the issue of proximate causation. 
Lack of impact apparently was not raised by 
defendant. 

20367 So.2d 1061 (Fla. lst D.C.A. 1979). 

21See Whelan v. Dacoma Enterprises, Inc., 
394 So.2d 506, (Fla. 5th D.C.A. 1981). Mrs. 
Whelan was raped by an intruder who had 
made forced entry into her apartment. She 
held her minor son during the assault, and the 
boy came into contact with the intruder. 
This contact constituted a technical assault and 
battery and sufficient impact upon the child to 
allow recovery for his mental disturbance 
from observing this incident. The case was 
settled for $100,000 upon remand. Absent the 
minimal contact upon her son, Mrs. Whelan 
would have suffered the same fate as Mrs. 
Woodman. Is it good public policy to permit 
such a distinguishing factor to determine 
recovery in cases such as these? 

22 Brooks v. South Broward Hosp. Dist., 325 
So.2d 479 (Fla. 4th D.C.A. 1975), cert. denied, 
341 So.2d 290 (Fla. 1976); accord, 
Przybyszewski v. Metropolitan Dade County, 
363 So.2d 388 (Fla. 3rd D.C.A. 1978), cert. 
denied, 373 So.2d 460 (Fla. 1979), (mistaken 
identification of body). 

Carter v. Lake Wales Hosp. Ass'n, 213 
So.2d 898 (Fla. 2d D.C.A. 1968). 

*4Pazo v. Upjohn Co., 310 So.2d 30 (Fla. 2d 
1975): 

25Steiner v. Munich, P.A. v. Williams, 334 
So.2d 39 (Fla. 3rd D.C.A. 1976), cert. denied, 
345 So.2d 429 (Fla. 1977). 

26 Claycomb v. Eichles, 399 So.2d 1050 (Fla. 
2d D.C.A. 1981). 

27Butchikas v. Travelers Indemn. Co., 343 
S».2d 816, 819 (Fla. 1976). 

28 Pazo v. Upjohn Co., 310 So.2d 30 (Fla. 2d 
1.C.A. 1975), appears to be the first purported 
Florida case on point. The court merely 
reiterated controlling case laws denying 
recovery absent impact for actions founded in 
negligence. The next case was Estate of 
Harper v. Orlando Funeral Home, Inc., 366 
So.2d 126 (Fla. Ist D.C.A. 1979), cert. denied, 
386 So.2d 637 (Fla. 1980), which did not cite 
Pazo as authority or other precedent on this 
particular issue. 

29971 So.2d 466 (Fla. 4th D.C.A. 1972). 

31d. at 472. 

311d. at 472-77. 

Gilliam v. Stewart, 291 So.2d 593 (Fla. 
1974). 

87d. at 595. 

347d. at 602-03 (Adkins, J. dissenting). A case 
having remarkably similar facts as Gilliam was 
Hunsley v. Giard, 87 Wash. 2d 424, 553 P.2d 

1096 (1976) (en banc), where plaintiff was 
allowed recovery as a bystander, not being 
within the zone of danger. Bystander recovery 
will be discussed below. 

3% See note 28, supra. 

367d. at 128. Estate of Harper v. Orlando 
Funeral Home, Inc., 366 So.2d at 128 (Fla. Ist 
D.C.A. 1979), cert. denied, 386 So.2d 637 (Fla. 
1980). 

3 See Garod, Florida Negligence Law: The 


Problems are Foreseeable, Fva.B.J., 300 
(April 1981). 

3 RESTATEMENT (2d) oF Torts, §313 (supp. 
1981). 

39 Td.; Gilliam v. Stewart, 291 So.2d at 602-03 
(Fla. 1974) (Adkins, J. dissenting). 

See e.g., Towns v. Anderson, 579 P.2d 
1163 (Colo. 1979) (en banc) (Child observes 
house explode and burn and hears screams of 
sister inside); Portee v. Jaffee, 84 N.J. 88, 417 
A.2d 521 (1980) (Mother watches son die in 
elevator mishap). 

‘Prince v. Pittston, 63 F.R.D. 28 (S.D. W. 
Va. 1974) (Residents of area inundated by 
flood allowed to sue for emotional distress 
though hundreds of miles away at the time of 
the incident); Corse v. Merrill, 406 A.2d 300 
(N.H. 1979) (Parents do not see motor vehicle 
accident injuring their minor son but rush out 
of home to see the child at the scene). 

42 Leong v. Takasaki, 55 Haw. 398, 520 P.2d 
758, 762-63 (1974). 

Barnhill v. Davis, 300 N.W.2d at 107 (Io. 
1981). 

Corso v. Merrill, 406 A.2d at 306 (N.H. 
1979). 

Barnhill v. Davis, 300 N.W. 2d 104 (Io. 
1981). 

46Corso v. Merrill, 406 A.2d 300 (N.H. 1979). 

“Sinn v. Burd, 404 A.2d 672 (Pa. 1979). 

*Niederman v. Brodsky, 436 Pa. 392, 261 


A.2d 84 (1970). 

Scarf v. Koltoff, 242 Pa. Super. 294, 363 
A.2d 1276) (1976). 

°°Sinn v. Burd, 404 A.2d at 676 (Pa. 1979). 

at 677. 

521d. at 678-684. These arguments are 
standard, although different courts will use 
varying terminology to describe them. See e.g. 
Leong v. Takasaki, 55 Haw. 398, 520 P.2d at 
761 (1974); Dziokonski v. Babineau, 375 Mass. 
555, 380 N.E. 2d 1295, 1299 (1978). 

53Sinn v. Burd, 404 A.2d at 684 (Pa. 1979). 

547d. at 685. 

551d. at 686. 

56 Depending on the facts, the courts could 
use the test of foreseeability to allow recovery 
to a nonwitness, Prince v. Pittston, Corso v. 
Merrill, or for injury to a nonrelative causing a 
bystander emotional disturbance. Leong v. 
Takasaki, (step-mother). The rule would 
permit development of case law controlled by 
broad guidelines and not laboring under 
inflexible constrictions. Barnhill v. Davis, 300 
N.W. 2d at 106 (Io. 1981). 

72 HaRPER & JAMES, supra note 13, §§16.5, 
16.9, 18.2 & 20.5; Prosser, supra note 11, §§31 
& 43. 

5%See Garop, supra, note 37. 

58Estate of Harper v. Orlando Funeral 
Home, Inc., 366 So.2d at 128 (Fla. Ist D.C.A. 
1979), cert. denied, 386 So.2d 637 (Fla. 1980). 
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Collective bargaining 
for public employees in Florida— 


in need of a popular vote? 
By John-Edward Alley and Joseph W. Carvin 


In its December 1981 decision in 
City of Tallahassee v. PERC,' the 
Florida Supreme Court held that the 
collective bargaining rights of public 
employees in Florida are “commen- 
surate with those of private 
employees.” The court's decision fur- 
thers a transformation of Florida’s 
“right to work” law into what may 
now be a kind of “equal protection” 
clause. 

The decision may result in a rash of 
litigation designed to test just how 
“commensurate” the rights of public 
and private employees must be. This 
prospect of litigation can be averted 
by giving the people of Florida an 
opportunity they have not been 
given before: the opportunity to de- 
termine for themselves whether 
public employees in Florida should 
have aright to compel collective bar- 
gaining at all and, if so, the extent of 
that right. 


Should bargaining rights 
be the same? 

Advocates of collective bargaining 
for public employees have long ap- 
pealed to public sentiment with this 
argument phrased in the 1955 Report 
of the ABA. Section of Labor 
Relations Law: 


A government which imposes upon other em- 
ployers certain obligations in dealing with 
their employees may not in good faith refuse 
to deal with its own public servants on a rea- 
sonably similar favorable basis, modified, of 
course, to meet the exigencies of the public 
service. It should set the example for industry 
by being perhaps more considerate than the 
law requires of private enterprise. 

Opponents of public sector collec- 
tive bargaining believe this “fairness” 
argument fails to take into considera- 
tion the other side of the coin; i.e., the 
abundance of rights already enjoyed 
by public employees which are not 
shared by their private sector coun- 
terparts and which do not require a 
union for their exercise. 

For example, one main object 
of private sector collective bar- 
gaining is to provide employees 
with job security. Yet, most public 
employees have a “property right” in 
their jobs not enjoyed by 
private employees. Frequently, this 
property right is found to exist even 
for nontenured? and probationary 
employees. The impact on “job 
security” of having such a property 
right is enormous. For example, it en- 
titles the public employee to a full 
evidentiary hearing as a condition of 
dismissal for any reason.4 

Public employees are constitu- 
tionally protected from discharge for 


reasons ranging from criticism of 
their employers® to conduct which is 
not clearly encompassed by a vague 
work rule, even if the conduct might 
warrant discharge under a clearer 
rule.6 Apart from federal constitu- 
tional rights, public employees in 
almost all jurisdictions are protected 
by some form of civil service system 
or other statutory job-protection 
scheme which may grant substantive 
and procedural rights far in excess of 
those contained in typical private 
sector collective bargaining agree- 
ments. 

An excellent illustration of the 
extensive rights of public employees 
appears in Blunt v. Marion County 
School Board.’ In Blunt, seven years 
were consumed by a_ teacher's 
exhaustion of her right to remain em- 
ployed unless her employer could 
prove her incompetence—a process 
which may well have exhausted both 
Blunt and the school board. Such 
exhaustion is hardly the proverbial 
“pink slip” practice still common in 
the private sector, where an 
employee can be terminated “for 
good reason, bad reason, or no 
reason at all.”8 

As a_ practical 
significance of 


the 
Blunt 


matter, 
sases like 
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Collective bargaining 
for public employees 


reaches far beyond the actuai jegal 
rights of the parties. The cost to the 
employer of terminating a public 
employee who chooses to utilize 
even some of his opportunities for 
review is staggering. The inevitable 
impact is a tremendous reluctance on 
the part of public employers to 
terminate any employees at all, and 
accordingly, tremendous de _ facto 
job protection. 

In practice, public employees also 
exercise greater control over the de- 
termination of their wages and 
working conditions than private sec- 
tor employees. At least in the absence 
of a union, private sector employees 
influence their working conditions 
only through Adam Smith’s “invisible 
hand,” relying on individual deci- 
sions to accept or decline employ- 
ment based on their perception as to 
the overall attractiveness of the job. 
Because establishment of wages and 
working conditions in the public 
sector is a function of government, 
public employees theoretically have 
only the same per capita voice in 
determining their working 
conditions as any other voting group 
does. 

However, because public employ- 
ees are more directly affected by 
governmental decisions regarding 
their employment than the average 
citizen, they tend to exercise their 
“ballot power” based on governmen- 
tal decisions as to wages and working 
conditions more directly and uniform- 
ly than the average citizen, in the same 
manner that any other special interest 
group does. The thesis can be argued 
(though admittedly difficult to 
prove) that the governmental 
employer is under far greater politi- 


John-Edward Alley of Alley & Alley, 
Chartered, Tampaand Miami, holds the BSBA 
degree in economics and accounting and the 
J.D. from the University of Florida. He 
received his master's of law in labor law from 
New York University School of Law. 

Joseph W. Carvin is an associate with Alley 
& Alley, Chartered, Tampa and Miami. He 
received his B.A. in 1971 from the University 
of Pennsylvania and J.D. in 1978 from the 
University of Miami. 


cal pressure from its employees re- 
garding wages and working 
conditions than the private employer 
is under free market pressure. 

Because of these existing advan- 
tages, opponents of mandatory 
public sector collective bargaining 
argue that bargaining is not necessary 
to put public employees on an equal 
footing with their private sector 
counterparts, because they are al- 
ready several steps ahead to the 
detriment of the general public and 
taxpayer. 


Is public employee bargaining 
democratic? 

Public sector bargaining is largely 
a political process. As Justice Powell 
has aptly noted, “the ultimate objec- 
tive of a union in the public sector, 
like that of a political party, is to in- 
fluence public decision-making in 
accordance with the views and per- 
ceived interests of its membership,” 
and in these significant respects, “the 
public sector union is indistinguish- 
able from the traditional political 
party in this country.”9 

Opponents of public sector 
unionism argue public employee 
unions are essentially lobbyists for 
special interest groups; where legiti- 
mized by statute, they are entitled to 
greater input into the decision- 
making processes of local elected 
officials than any other special 
interest group; and the system thus 
violates fundamental one-man, one- 
vote principles.!° 

Many of us tend to think of bar- 
gaining as requiring only that unions 
and employers sit down together and 
make good faith attempts to work 
out their differences. Indeed, this is 
largely true in the private sector. 
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Since 1974, under Florida’s Public 
Employees Relations Act,!! 
however, public sector collective 
bargaining has been much more than 
that. Not only can unions require the 
public entity to sit down and 
negotiate, the statute further requires 
that on any issue as to which the 
union and the employer agree, the 
employer must reduce those areas of 
agreement to writing and (after 
adding legislatively implemented 
items) offer them to the union in the 
form of a binding contract.'2 No 
other special interest group seeking 
the favor of elected officials can 
compel those officials to sit down 
and discuss, and then reduce to the 
form of a binding contract,'? matters 
on which those officials happen to 
agree with the group’s position. 

As to matters on which the 
employer and union do not agree, 
private sector employers may, after a 
reasonable period of negotiation 
results in “impasse,” simply 
implement their own  proposals.'4 
Public sector employers, on the other 
hand, may not simply implement 
their own proposals. First, they must 
go through a statutorily mandated 
“impasse resolution” procedure, with 
public hearings before a_ special 
master, which may take six to eight or 
more months to exhaust. 

Florida’s Public Employees Rela- 
tions Commission has noted that “the 
mere possibility” of extensive im- 
passe resolution proceedings “has 
itself impelled” concessions to avoid 
them.!® Once again (just as in the case 
of terminating public employees) the 
system creates expensive and time- 
consuming obstacles to action which 
officials elected by all the public 
deem to be in the public interest. 

As phrased by Justice Powell, the 
setting of public policy in closed 
negotiations with particular 
category of interested individuals 
“violates directly” the principle that 
“government must afford all points 
of view an equal opportunity to be 
heard.”'? By allowing a majority of 
public employees to choose a 
spokesman to act as the exclusive 
representative of all employees, and 
by creating a bargaining scheme 
which, for substantial periods of 
time, “ties the hands” of the 
governmental entity to the desires of 
that representative, collective 
bargaining for public employees in 
Florida may come perilously close to 
violating the principle that equal 
access be given to all points of view. 


at 
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Evolution of such rights in Florida 


These and many other arguments 
exist for the proposition that public 
employee collective bargaining is 
neither “fair,” “democratic,” nor in 
the public interest. Yet in City of 
Tallahassee, the Supreme Court 
holds not only that public employees 
have a right to collective bargaining, 
but also that public employees’ 
collective bargaining rights are con- 
stitutionally required to be 
“commensurate” with the collective 
bargaining rights of private 
employees. As central as the whole 
question of public sector collective 
bargaining is to the process of 
government itself, the authors assert 
that the people of Florida have never 
been given the chance to approve or 
disapprove the concept. 

City of Tallahassee represents a 
milestone in judicial interpretation of 
a constitutional provision which was 
initially adopted by the people of 
Florida as a “right to work” provision, 
to guarantee individual rights and to 
curb union pressure for collectivism. 
Let us examine the metamorphosis of 
this constitutional right from a 
guarantee of individualism to one of 
collectivism. 

Following enactment of the 
National Labor Relations Act 
(“NLRA”)!8 in 1935 (which granted a 
number of collective bargaining 
rights to some private employees, 
and which tacitly approved the 
practice of requiring union member- 
ship as a condition of employment) 
many states began to enact so called 
“right to work” laws for the purpose 
of prohibiting mandatory union 
membership as a condition of 
employment. In 1943, the Florida 
House of Representatives approved 
a proposed amendment to Section 12 
of the Declaration of Rights of the 
1885 Florida Constitution: 

The right of citizens to work shall not be 


denied or abridged on account of membership 
or non-membership in any organization.!® 


In order to ensure that this “right to 
work” provision would not be 
construed to deny the collective bar- 
gaining rights which had_ been 
established by federal law, a Senate 
amendment to the proposal added a 
proviso: 
provided, that this clause shall not be construed 
to deny or abridge the right of employees by 
and through a labor organization or labor 
union bargain collectively with their 
employer.?° 

This right-to-work amendment, 
designed to bar compulsory 
unionism, was approved by the 


people and became law. 

The Florida Supreme Court’s early 
construction of the “right to work” 
law emphasized individual rights. 
Thus in 1962, the court stated: 
Clearly, it is the intent of this section to leave as 
a matter for individual determination and 
preference the question of whether the worker 
will derive any benefit from association witha 
labor union. The choice is his to make.?! 

And as late as 1968,22 the Florida 
Supreme Court cited with approval 
its earlier (1946) decision® that the 
Florida Constitution created no col- 
lective bargaining rights. 


In 1967 and 1968, a series of public 
employee strikes (including a state- 
wide teachers’ strike)24 created a 
strong public backlash against public 
sector unions. The existing Florida 
Constitution was undergoing a 
thorough revision, and the Constitu- 
tional Revision Commission recom- 
mended (1) specifically prohibiting 
public employee strikes, and (2) 
including in the collective bargaining 
provision an extension of collective 
bargaining rights to “employees, 
public and_ private.” legis- 
lature, however, deleted the refer- 
ence to “employees, public and 
private.”® In the language approved 
by the legislature and the people, the 
only specific reference to public 
employees was the prohibition 
against public employee strikes. 

As has been pointed out by an 
earlier commentator,”* the elimina- 
tion of the recommended phrase 
“employees, public or private,” and 
the fact that the new language was 
almost identical to that of the old 
constitution, raised a_ substantial 
question as to whether the legislative 
(and a fortiori, the popular) intent 
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behind the new constitution was to 
extend collective bargaining rights to 
public, as well as to private, 
employees. Nevertheless, in Dade 
County Classroom Teachers 
Association v. Ryan’ (1969),27 the 
Florida Supreme Court held that the 
new constitution was meant to apply 
to public, as well as_ private, 
employees. In so holding, the court 
stated: 

We hold that with the exception of the right to 
strike, public employees have the same rights 
of collective bargaining as are granted private 
employees by Section 6. (Emphasis added) 

Private employees, some of whom 
are protected by such federal statutes 
as the Railway Labor Act,* others by 
the National Labor Relations Act, 
and others who are not so protected 
at all, clearly have no single set of 
collective bargaining rights. What 
rights private employees do enjoy 
derive from sources other than the 
state constitution.22 The difficult 
problem in interpreting the above- 
quoted language from Ryan 
appeared to be deciding the extent of 
the collective bargaining rights 
which the court felt were guaranteed 
“by Section 6.” An examination of 
Ryan yields strong evidence that, 
whatever else the court saw in §6, it 
saw a continued concern for the 
“individual” interest as opposed to 
the “collective” interest, and did not 
perceive a constitutional guarantee 
of collective bargaining rights on the 
private sector model. 

The Ryan decision expressly 
construed F.S. §839.221 (1969) As 
construed by the court, this statute 
gave public employee unions far less 
“collective” bargaining rights than 
their private sector counterparts in 
two very fundamental respects.*! 
Yet, the court found not only that this 
statute was within the permissible 
scope of Art. I, §6, but also that Art. I, 
§6 of the constitution was in large 
part a “restatement” of §839.221.%2 
These two fundamental points of 
departure from the private sector 
scheme involve (1) the principle of 
“exclusivity” and (2) the require- 
ment of a binding agreement. 

“Exclusivity” is the basic principle 
under which a union acts as spokes- 
person for all employees, even non- 
consenting employees, and under 
which the employer is prohibited 
from dealing with individual em- 
ployees or other (minority) unions. 
The employer must deal only with the 
“exclusive” representative. The “ex- 
clusivity” principle has been called 
“one of the cardinal principles of 


Collective bargaining 
for public employees 


American labor law.”? The U.S. 
Supreme Court has explained that 
“exclusivity” subordinates individual 
rights to collective ones: 

The workman is free, if he values his own bar- 
gaining position more than that of the group, 
to vote against representation; but the majority 
rules, and if it collectivizes the employment 
bargain, individual advantages or favors will 
generally in practice go in as a contribution to 
the collective result.*4 

Such a principle appeared to be at 
odds with the traditional construc- 
tion of the Florida Constitution as 
ensuring that an employee’s choice of 
representative remains a matter of 
“individual determination and 
preference.” Not surprisingly, 
Ryan construed §839.221 to prohibit 
“exclusivity.” Specifically, the Ryan 
court found that the statute: 
precludes [the union] from acting as the sole 
bargaining organization . . . since it is apparent 
from the record all the teachers in the system 
have not agreed that [the union] act as their 
bargaining agent. We construe the statute as 
disallowing any labor organization from 
representing any non-consenting public em- 
ployee. (emphasis added) 

Ryan went on to hold that other 
items then under negotiation 
between the employer and the union, 
including a_checkoff provision, 
bulletin board posting privileges, 
and a grievance procedure, also 
could not apply to nonconsenting 
employees. 

Of equal significance was Ryan's 
rejection of the right of the union toa 
binding collective bargaining agree- 
ment. The court held that the public 
employer was “perfectly free,” if it 
desired, to allow the union certain of 
its requests made at the negotiating 
table, 
always provided any of such privileges or 
considerations are subject to cancellation by 
the School Board at any time in its sound and 
sole discretion. 

Thus, the Supreme Court in Ryan 
interpreted F.S. §839.221 as reject- 
ing the principle of exclusivity (a 
“cardinal” principle in private sector 
labor law) and rejecting the notion of 
a binding collective bargaining agree- 
ment (perhaps the most fundamental 
principle of all in private sector 
collective bargaining). It found not 
only that this statute was within the 
permissible limits of Art. I, §6, but 
that Art. I, §6, was largely a “restate- 
ment” of this statute. Surely, this says 
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much about how the Ryan court 
viewed the minimum requirements 
of §6 relative to the most fundamen- 
tal elements of the private sector 
collective bargaining model. 

In City of Tallahassee, however, 
the Supreme Court stated that the 
Ryan decision was “quite straight- 
forward and clear” that public and 
private employees’ bargaining rights 
must be “commensurate”; that 
... public employees may collectively bargain 
on the same matters as may private employees. 
If private employees may bargain over retire- 
ment matters, then under the plain language of 
Ryan so too may public employees. 


By looking not to Art. I, §6 itself, 
but to the statutory rights of certain 


If City of Tallahassee 
demands equality with 
private sector employees, 
the question is sure to arise, 
equality with which group 

of them? 


private employees in order to 
construe the Florida Constitution, 
City of Tallahassee thus interprets 
Art. I, §6 not as a grant of any par- 
ticular right, but as a kind of “equal 
protection” clause, under which sub- 
stantive rights may vary as long as 
public and private employees enjoy 
rights “commensurate” with each 
other. 


Interpretative problems created by 
City of Tallahassee 


An immediate problem in inter- 
preting City of Tallahassee stems 
from the difficulty in determining 
just what the collective bargaining 
rights of “private employees” are. To 
be sure, thousands of private 
employees in Florida are given rights 
by the National Labor Relations Act. 
But just as surely, all the thousands of 
employees who work in the transpor- 
tation industries, such as the airlines 
and railroads, are not covered by the 
NLRA, but rather by the Railway 
Labor Act (“RLA”), which has a 
vastly different labor relations 
scheme.** Thousands of employees 
who work for smaller employers 


(who fall below the NLRB’s jurisdic- 
tional limits) have no protection 
under the NLRA or RLA.*® The many 
thousands of agricultural workers in 
Florida have no protection under the 
NLRA or RLA, nor do independent 
contractors, domestic servants and 
others.4® And thousands of 
employees whose employers are 
covered by the NLRA are not 
granted any rights by the NLRA 
because they are employed in 
supervisory positions.‘! If City of 
Tallahassee demands equality with 
“private sector employees,” the 
question is sure to arise, equality with 
which group of them? 

Another question raised by the 
Tallahassee decision relates to the 
function of the Public Employees 
Relations Commission in interpre- 
ting PERA. After all, no federal 
statute expressly grants those private 
employees it covers the right to 
bargain over pension and retirement 
matters; rather, it has been agency 
and court decisions which have 
construed the NLRA, for example, to 
grant that right to certain private 
employees it covers. Does City of 
Tallahassee restrict PERC’s discre- 
tion in construing PERA to require 
“commensurate” interpretations? 
And, if so, commensurate with 
NLRB interpretations of the NLRA, 
or National Mediation Board 
interpretations of the RLA? 

There is also the question of 
whether Ryan has been sub silentio 
overruled, to the extent that it 
approved a statute (F.S. §839.221 
(1969) ) which departed so funda- 
mentally from the private sector 
scheme. If not, can Ryan’s approval 
of that statute be squared with City 
of Tallahassee? Perhaps it can be 
argued that Tallahassee’s holding 
should be limited to questions 
involving the scope of bargaining, 
and that its approval of “procedural” 
differences between the public and 
private sector models is so broad as 
to reach fundamental principles such 
as exclusivity and the binding nature 
of collective bargaining agreements. 


Conclusion 

The legislative history which 
suggested that Art. I, §6 was not 
intended to extend any collective 
bargaining rights to public sector em- 
ployees#? was rejected by the 
Supreme Court in Ryan, supra. Now, 
the Supreme Court has addressed the 
nature and scope of those rights, and 
announced that they must be “com- 
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mensurate” with those of private 
sector employees. 

Questions as to the meaning of 
Tallahassee’s “commensurate rights” 
language are sure to abound, to 
provoke strong debate, and to 
encourage extensive litigation. But 
more importantly, the Tallahassee 
decision raises again the question of 
what the people of Florida really 
intended to do when they went to the 
polls and approved the 1968 Florida 
Constitution. Among those who 
considered the new language, its only 
clear effect with respect to public 
employees was to prohibit strikes. In 
view of the strong public backlash 


created by the 1967 series of teachers’ 


and other strikes, one wonders 
whether the people meant only to 
prohibit public sector strikes, rather 
than to grant to public sector unions 
collective bargaining powers not 
enjoyed before. 

There are sound arguments that 
public sector collective bargaining is 
unnecessary, undemocratic, expen- 
sive to the public, and wrong. 
Nevertheless, there are obviously 
intelligent and able authorities who 
can argue at length the claimed 
public benefits of public sector 
unionism. Good or bad, however, 
public sector unionism does pen- 
etrate to the roots of the decision- 
making processes of government 
itself. It does extend to public sector 
unions a system of compulsory 
negotiations statutory rights 
which give them a stronger voice at 
city hall, the state’s school boards, 
etc., than that enjoyed by any other 
“political party” or special interest 
group. 

Yet in Florida, it has been the 
courts which have first (in Ryan) 
extended collective bargaining rights 
to public employee unions, and then 


(in City of Tallahassee) found that 
those rights are “commensurate” 
with the rights of some unidentifiable 
(or at least unidentified) group of 
private employees. 

The issue of public-sector 
collective bargaining is ripe for de- 
termination and clarification through 
a constitutional amendment and 
popular vote. 0 
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CORPORATION, BANKING BUSINESS LAW 


The Bankruptcy Tax Act of 1980: A change in the 
advantages of going broke 
By James S. Kaplan 


The Bankruptcy Tax Act of 1980 
(the “Act”) changes the tax laws relat- 
ing to reorganization proceedings 
and companies undergoing them, ef- 
fective January 1, 1982. 

In particular the Act in many situ- 
ations limits the tax benefits 
previously available to insolvent 
debtors; on the other hand, there are 
provisions of the Act which will with 
proper planning facilitate the trans- 
fer of accumulated tax losses to cred- 
itors or other parties. The Act thus 
will place a premium on prudent and 
early tax planning in connection with 
insolvency situations. The purpose of 
this article is to examine and explain 
the provisions of the Act and to 
discuss the planning techniques 
which are likely to emerge under the 
new law. 


Benefits of bankruptcy prior to 
the Act 


Under prior law a company could 
realize substantial tax benefits in the 
course of a bankruptcy discharge. 
Most corporate debtors have sub- 
stantial net operating loss carryovers 
(“NOL”). Under prior law such a 
discharge did not affect the debtor's 
NOL, except to require a reduction 
of the basis of its assets by the excess 
over fair market value. If its share- 
holders could then have invested 
further funds in a new profitable 
enterprise (or shareholders 
could continue its existing business 
and make it profitable), they would 
have been able to use the NOL to 
shield a like amount of income on 
which they would otherwise have 
had to pay tax. The only significant 
restrictions under prior law on the 
use of tax benefits of bankrupt 
companies were the sections of the 
Internal Revenue Code limiting the 
ability of new owners of a debtor 
company to utilize its NOL. 

The Act limits some of the more 
generous tax benefits available to 
debtor companies, but leaves open 
many possibilities for tax planning. 


Tax treatment of debt discharge 


Under Treasury Regulation §1.61- 
12(b), cancellation of debt in a bank- 
ruptcy proceeding does not result in 
realization of income. Furthermore, 
prior to the Act, under a judicially 
developed “insolvency exception,” 
no income arose from discharge of 
indebtedness if the debtor was in- 
solvent both before and after the 
transaction; if the transaction left a 
debtor with assets having a value in 
excess of remaining liabilities, in- 
come was realized only to the extent 
of the excess. Furthermore, under 
prior law, a debtor which would 
have otherwise been required to 
report current income from debt 
cancellation, could instead elect to 
reduce the basis of its assets (both de- 
preciable and nondepreciable) 
under §§108 and 1017 of the Code. By 
making this election to reduce his 
property basis, the debtor could in 
effect defer recognition of income 
from cancellation of indebtedness 
until such time as depreciation de- 
ductions would have been claimed or 
until the property would have been 
sold or otherwise disposed of. 

Furthermore, there was no require- 
ment that this reduction in the basis 
of a debtor’s assets be applied first to 
depreciable property. Rather, the 
general rule was that cancellation of 
indebtedness was first to reduce the 
basis of the property which the debt 
was used to purchase (if any), then to 
reduce the basis of property against 


which the debt was a lien, and then 
generally to reduce the basis of all 
the taxpayers’ properties pro rata.! 
Therefore, it was possible to apply 
basis reductions to. nondepreciable 
assets (such as stock of subsidiaries) 
which might never be sold, or could 
later be sold in a nontaxable trans- 
action. In such a case, cancellation of 
indebtedness income would be 
avoided. Even where such assets 
were sold at a gain, the gain would be 
taxable at capital gain rather than 
ordinary income rates. 

Similarly, although an analogous 
basis reduction in a_ bankrupt 
corporation’s assets was required ina 
bankruptcy case,? this would usually 
have little practical impact because 
the company’s NOL, often the major 
asset of the bankrupt corporation, 
was generally unaffected by a bank- 
ruptcy discharge. In the case of an in- 
solvent but nonbankrupt taxpayer, 
there was neither cancellation of in- 
debtedness income nor a reduction in 
asset basis. 

The Act retains the rule that no 
amount is included in income for 
federal income tax purposes by 
reason of a discharge of indebtedness 
in a bankruptcy or other similar 
case.? However, the amount of dis- 
charged debt which is excluded from 
gross income (the “debt discharge 
amount”) is applied to reduce dollar 
for dollar the important tax attributes 
of the bankrupt company. Unless the 
taxpayer elects first to apply the 
amount of discharged debt to reduce 
the basis of depreciable assets to the 
extent of such basis, the debt 
discharge amount is applied to 
reduce the taxpayer’s tax attributes in 
the following order: 


1. Net operating losses and carry- 
overs; 

2. Carryovers of the investment 
tax credit and other specified credits; 

3. Capital losses and carryovers; 

4. The basis of taxpayer's assets; 


and 


THE FLORIDA BAR JOURNAL/OCTOBER 1982 721 


| | 
| 
| 
| 


CORPORATION, BANKING 
& BUSINESS LAW 


5. Foreign tax credit carryovers. 


In reducing net operating and 
capital losses, the debt discharge 
amount will first reduce the current 
year’s loss and then the debtor's loss 
carryovers in the order in which they 
arose. The investment credit and 
other credit carryovers will be 
reduced in the order in which they 
are taken into account for the taxable 
year of the discharge.* 

Any further remaining debt 
discharge amount is disregarded, 
and will not result in income or have 
any other tax consequences. These 
attributes, as well as basis reductions, 
take effect from the first day of a 
taxable year following the year in 
which the discharge took place, i.e., 
after the computation of the current 
year's tax. 

The Act in effect provides for the 
reduction to the extent of debt can- 
cellation of net operating loss carry- 
overs and other critical tax attributes 
which may be the most significant 
assets of a bankrupt company. 
Unlike all other provisions of the Act 
(which are effective January 1, 1981), 
these provisions on attribute reduc- 
tion did not, except for basis reduc- 
tion, apply to discharges of 
indebtedness which occurred on or 
before January 1, 1982, or to dis- 
charges which occur in a proceed- 
ing or bankruptcy case which com- 
mences before January 1, 1982. 
Therefore, discharges in proceedings 
currently in progress but beginning 
January 1, 1982, should be exempt 
from reductions of net operating 
losses and tax credits. However, for 
proceedings and discharges after 
January | of this year, the impact of 
the potential reduction of net operat- 
ing losses and other attributes from 
debt cancellation will undoubtedly 
be a critical issue in any bankruptcy 
plan. 

The Act provides at least two 
methods for avoiding such attribute 
reduction. The first is to elect to 
reduce the basis of the bankrupt 
company’s assets. The taxpayer may 
elect to apply the debt discharge 
amount first to reduce basis in 
depreciable property (but not below 
zero) before applying any remaining 
amounts to reduce net operating 


losses and other tax attributes in the 
order stated above. A debtor making 
this election may elect to reduce basis 
in depreciable property below the 
amount of remaining _ liabilities 
(where the debtor would rather so 
reduce asset basis than reduce carry- 
overs). 

To ensure that ordinary income 
treatment eventually will be given to 
the full amount of basis reduction in 
depreciable or nondepreciable 
assets, the Act also provides that any 
gain on a subsequent disposition of 
reduced basis assets would be 
subject to “recapture” under §1245 or 
1250 of the Code. This is true even if 
the property involved would not, 
under the normal rules, be §1245 or 
1250 properly.® 
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The availability of such an election 
may provide considerable flexibility, 
particularly since the statutory lan- 
guage permits an election to be made 
with respect to “any portion” of the 
amount of debt cancellation.® A 
debtor can decide whether and to 
what extent a current reduction in the 
basis of its depreciable assets will be 
preferable to a reduction in the avail- 
able net operating loss carryovers. In 
situations in which a current use of 
the available net operating losses is 
contemplated, undoubtedly — the 
election to reduce basis will be 
advantageous as it will defer until 
some future time the tax impact of 
the debt cancellation. On the other 
hand, if available net operating loss 
carryovers are about to expire, thena 
taxpayer would be better advised not 
to make the election, but rather to 
have the debt discharge amount 
reduce the expiring carryovers and 
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keep the basis of the corporation’s 
assets intact.” 

The second method by which 
attribute reduction can be avoided is 
to have the debtor corporation issue 
its own stock to its creditors. The Act 
does not change the existing rule that 
there is no cancellation of indebted- 
ness income upon the issuance of 
stock of a debtor corporation to its 
creditors. Therefore, a plan of reor- 
ganization which provides for the 
receipt by creditors of stock of the 
debtor corporation will not cause 
attribute reduction as there will be no 
debt discharge. 

The Act does provide, however, 
that this stock for debt exception 
does not apply to: (1) the issuance of 
a nominal or token amount of shares, 
or (2) stock issued to an unsecured 
creditor where the ratio of the value 
of the stock he receives to the amount 
of his indebtedness is less than 50 
percent of the amount received by 
other unsecured creditors on a 
similar ratio.’ However, in light of 
the change in $351 discussed below, 
care will have to be taken that any 
issuance of stock to creditors does 
not affect the corporation’s net oper- 
ating loss carryovers under §382(a). 

When the debtor is insolvent, but 
not in bankruptcy, the Act provides 
that a discharge of indebtedness up 
to the amount of the insolvency is ex- 
cluded from gross income, but the 
excluded amount is to be applied to 
reduce tax attributes in the same 
manner as if the discharge had 
occurred in a bankruptcy case.® Any 
balance of the debt discharged 
which is not excluded from gross 
income (because it exceeds the in- 
solvency amount) would be treated 
in the same manner as debt cancella- 
tion in the case of a wholly solvent 
taxpayer. In the case of a solvent 
taxpayer outside bankruptcy, the bill 
modifies prior law which permitted 
an election to reduce the basis of 
assets in lieu of reporting income 
from discharge of indebtedness 
(§§108 and 1017 of the Code). Under 
this modification, only the basis of 
depreciable property held by the 
taxpayer may be reduced. Thus, 
upon the sale of such property the 
taxpayer will generally have to re- 
capture, as ordinary income, the 
basis reduction to the extent of the 
gain realized. 

The Act also provides that if the 
seller of specific property reduces 
the debt of the purchaser which arose 
out of the purchase, and the 
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reduction to the purchaser does not 
occur in a bankruptcy case or when 
the purchaser is insolvent, the 
reduction to the purchaser of the pur- 
chase money debt is to be treated, for 
both the seller and the buyer, as a 
purchase price adjustment on that 
property.!° This provision resolves 
uncertainties under prior law as to 
whether such a situation created dis- 
charge of indebtedness income or an 
adjustment of purchase price. If the 
debt has been transferred by the 
seller to a third party (whether or not 
related to the seller), or if the 
property has been transferred by the 
buyer toa third party (whether or not 
related to the buyer), this provision 
would not apply to determine 
whether a reduction in amount of 
purchase-money debt should be 
treated as discharge income or a true 
price adjustment, nor would it apply 
where the debt is reduced because of 
factors not involving direct agree- 
ments between the buyer and the 
seller, such as the running of the 
statute of limitations on enforcement 
of the obligation. 


Tax-free reorganization provisions 
relating to bankrupt companies 

A critical issue in many reorganiza- 
tions is the ability of the debtor to use 
its NOL. A large debtor may have 
sufficient assets to acquire on its own 
a profitable business. More frequent- 
ly the debtor company has few assets 
and use of the NOL will require its 
acquisition by a profitable company 
or an infusion of new capital. 

Under prior law, a transfer of all or 
part of acorporation’s assets pursuant 
to a court order in a proceeding 
under Chapter X of the Bankruptcy 
Act (or in a receivership, foreclosure 
or similar proceeding) to another 
corporation organized or utilized to 
effectuate a court approved plan 
qualified for tax-free reorganization 
treatment under §§371-374. 

The special rules for insolvency 
reorganizations were generally less 
flexible than the rules applicable to 
corporate reorganizations of solvent 
companies under §368, and did not 
permit carryover of tax attributes to 
the transferee corporation. Thus, the 
NOL of the bankrupt corporation in 
many cases could not be acquired in 
a tax-free reorganization. 

Another difficulty under prior law 
was the inability to use a subsidiary 
of an acquiring corporation as the 
entity acquiring the bankrupt 
company. The use of a subsidiary to 


make a_ tax-free acquisition is 
particularly appropriate in a 
bankruptcy context in order to insu- 
late the acquiring company’s assets 
from the bankrupt corporation's 
operations. 

The Act expands the category of 
tax-free corporate reorganizations 
under §368 of the Code to include a 
new category of “G” reorganizations. 
This category includes certain trans- 
fers of assets pursuant to a plan of 
reorganization. The Act repealed the 
special Code sections relating to in- 
solvency reorganizations. Under 
new §368(a)(1)(G), financially 
troubled corporation can transfer its 
assets to another corporation and still 
qualify for tax-free reorganization 
treatment without meeting the re- 
quirement of §368 that there be com- 
pliance with state merger laws or that 
the former shareholders of the ac- 
quired company control the new cor- 
poration. Furthermore, a_ tax-free 
acquisition by a subsidiary of an ac- 
quiring company is permitted.'! The 
Act provides that the former 
creditors of a bankrupt corporation 
will be treated as stockholders in a re- 
organized corporation for purposes 
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of the continuity of interest test of 
§368—which generally requires that 
50 percent of the shareholders of an 
acquired corporation have a continu- 
ing interest in the acquiring corpora- 
tion in order for a transaction to 
qualify as a tax-free organization— 
and for purposes of the net operating 
loss reduction provisions of §382(b). 
This was not clear under prior law, 
and the failure to meet this test fre- 
quently would preclude an 
acquisition of the assets of a bankrupt 
company from qualifying as a rear- 
ganization, or make it impossible for 
losses of that company to be carried 
over to the new entity. 

Since under $§38l(c), the NOL 
other than tax attributes of an ac- 
quired company (in a tax-free reor- 
ganization qualifying under §368) 
pass to the acquiring entity, qualifi- 
cation as a tax-free reorganization 
can be critical to preserving the NOL 
and other tax attributes of a bankrupt 
corporation which is acquired by a 
profitable company. If such an ac- 
quisition can qualify as a reorganiza- 
tion under §368, then the tax 


attributes of the bankrupt company 
including its net operating loss carry- 
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overs will remain intact and pass to 
the acquiring company. 

Section 382(b) places further 
restrictions on the use of NOL in tax- 
free reorganizations. If shareholders 
of the acquired corporation own less 
than 20 percent of the outstanding 
stock after a tax-free reorganization, 
net operatifig losses of the acquired 
corporation will be reduced by 5 
percent for each percentage point 
less than 20 percent in the post acqui- 
sition entity owned by the acquired 
shareholders. For plans of reorgani- 
zation entered into after 1983, this 
percentage is to rise to 40 percent. 

The Act contains an amendment to 
§382(b) pertaining to loss carryovers 
for years after 1980. Creditors of a 
bankrupt company are considered 
stockholders for the purpose of de- 
termining ownership, and thus the 
proprietary interests requirement of 


§382 will be met if creditors are to 
receive 20 percent (or 40 percent) of 
the stock in the reorganized enter- 
prise. The result is that tax-free ac- 
quisition of a bankrupt company 
under newly enacted §368(a)(1)(G) 
could become one of the primary 
techniques for preserving a bankrupt 
company’s net operating loss carry- 
overs. 

This concept of having a new cor- 
poration acquire the bankrupt 
company in a reorganization under 
§368(a)(1)(G) is further enhanced by 
a change made by the Act in $351, 
which provides that an exchange of 
property fora stock will be tax-free if 
the exchanging shareholders own 
more than 80 percent of the corpora- 
tion’s outstanding stock after the 
transaction. Under prior law, a 
creditor's claim against a debtor 
corporation was held to be 
“property” for the purposes of this 
section, and thus transactions in 
which creditors exchanged their 
claims for more than 80 percent of 
the bankrupt corporation’s stock 
were held to qualify as nontaxable 
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exchanges under §351. Since such 
exchanges resulted in the creditors’ 
having acquired stock of the 
bankrupt corporation in a transac- 
tion which was not a “purchase,” 
such acquisitions would not trigger 
the change of ownership provisions 
of §382(a).!2 Therefore, such ex- 
changes by creditors were a fre- 
quently used method of preserving a 
bankrupt corporation’s net operating 
loss carryovers. 

Under the Act, exchanges of stock 
of the bankrupt company for claims 
not evidenced by a security do not 
qualify for tax-free treatment, and 
thus the acquisition of such stock in 
such an exchange is considered a 
purchase. This could cause a change 
of ownership for purposes of 
§382(a), and thus would cause a 
disallowance of the corporation’s loss 
carryovers in cases in which stock is 
exchanged for unsecured debtor 
claims. The Act therefore may 
reverse traditional tax planning with 
regard to. survival of net 
operating loss in many bankruptcy 
reorganizations. Whereas, under 
prior law, it was often advantageous 
to maintain the debtor’s corporate 
entity, under the Act it may be more 
advantageous to transfer assets to a 
new corporation in a_ transaction 
qualifying as a tax-free reorganiza- 


tion under §368(a)(1)(G). oO 


"Treas. Reg. §1.1017-1(a)(1). 

*Code §§268 and 270 of the Bankruptcy 
Act. 

3The term “bankruptcy case” means a case 
under new Title 11 of the U.S. Code, but only 
if the taxpayer is under the jurisdiction of the 
court in the case and the discharge of indebt- 
edness is granted by the court or is pursuant to 
a plan approved by the court. The regulations 
state that this term includes state receivership 
or foreclosure proceedings. Temp. Reg. §7a.1 
(b) (i) (ii). 

‘These credits are reduced at the rate of 50 
cents for each dollar of debt discharge 
amount. §108(b)(3)(B). 

5>Code §1017(d). 

®Code §108(b)(5)(A). 

“Under §207 of the Economic Recovery 
Tax Act of 1981, the carryover period for net 
operating losses has been extended from 7 
years to 15 years for losses incurred after 1975. 

‘Code §108(e)(8). 

*This is a departure from the prior law 
which did not require any basis reduction in 
the case of a cancellation of indebtedness of an 
insolvent taxpayer not in bankruptcy. 

10§ 108(e)(5). 

"Code §368(a)(2)(D), and §368(a)(2)(E). 

Section 382(a) denies the use of net 
operating loss carryovers in situations in which 
there has been a change in business and the 10 
largest shareholders of a loss corporation have 
by purchase acquired 50 percentage points 
more of the corporation’s outstanding stock 
than they owned at the beginning of the year. 
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Commercial condominiums: planning and drafting considerations 
By William P. Sklar and Warren R. Trazenfeld 


The increasing recognition of the 
high cost of commercial tenancy has 
given rise to the growing popularity 
of commercial condominiums as a 
feasible alternative to rental occu- 
pancy. Smaller companies and pro- 
fessionals have encountered escalat- 
ing rental costs, lack of control over 
the occupancy of the buildings in 
which they rent space and_ the 
general inability of their present fa- 
cilities to meet future expansion re- 
quirements. The commercial condo- 
minium offers an alternative through 
which the smaller space user may 
gain all the income tax advantages 
and capital gains potential of proper- 
ty ownership as well as having the 
flexibility to increase or decrease the 
unit space to meet future needs.! 

The need for flexible unit boun- 
daries is essential. In existing build- 
ings being converted to commercial 
condominiums, individual unit 
spaces are in existence and the prep- 
aration of floor plans merely entails 
the plotting of offices or other user 
spaces where and as they are. In new 
construction of commercial 
condominiums, however, the exact 
locations and dimensions of offices 
may not be determined until the 
space has been sold. Thus, there is a 
need to create a method of allowing 
the developer to sell as much (or as 
little) square footage as a prospective 
purchaser requires. The two most 
prevalent methods by which a de- 
veloper may accomplish this 
flexibility are the use of a “grid” 
system for each floor or the use of a 
larger unit subdividable into smaller 
units. 

The grid plan involves columns of 
air spaces, a fixed number of square 
feet each (usually one square foot), 
extending from the lower to the 
upper boundaries within each floor 
of the building, each fixed number of 
square feet being identified on the 
floor plan. This column of air space, 
known as a “module” is the element 


which comprises a unit and, thus, a 
unit will be composed of one or more 
modules. Such a grid system allows 
the developer to sell as much space 
and of the exact size a purchaser 
requires. This system also aids in the 
determination of the purchaser’s 
interest in common elements, per- 
centage share of common expense 
and voting interest. 

The purchaser's interest would be 
determined by a fraction, the de- 
nominator of which is total saleable 
square feet in the building, and the 
numerator of which is the number of 
square feet purchased by the 
particular purchaser. In analyzing 
the flexibility of the grid plan, it 
should be noted that the smaller the 
module that is used (i.e. one foot vs. 
ten feet), the greater the flexibility. If 
the grid plan is utilized, adequate 
provision should be made in the 
declaration of condominium for a 
minimum number of modules to 
comprise a unit. Nevertheless, the 
concept of a number of modules 
forming a unit allows an owner to sell 
to an adjacent owner one or more 
modules from his unit; in which case, 
the numerators of each of the respec- 
tive owners’ common element and 
common expense interests will be 
correspondingly adjusted. 

The second planning method that 
would allow for changes in space re- 
quirements involves the subdivision 
of units. Although a variety of 
methods of subdivision may be 


devised for commercial condomin- 
ium space, a typical subdivision plan 
would entail an entire floor being 
subdividable into various spaces, 
each being a new unit designated by 
its being assigned a successive alpha- 
numerical combination (i.e. 4-A, 4-B, 
etc.). Additionally, it may be re- 
quired that upon the occurrence of 
each subdivision, the declaration of 
condominium be amended whereby 
a new survey exhibit is recorded 
depicting the new unit boundaries 
created by the subdivision. This 
amendment would require the 
consent of the association, the unit 
owners whose units are physically af- 
fected and their lienors and mortga- 
gees of record. Other unit owners 
need not join in the amendment. 

If the subdivision method is uti- 
lized, certain essential provisions 
must be included for the benefit of all 
owners within the building. First, all 
units on a particular floor should be 
required to have access to core facil- 
ities located on the same floor, 
without requiring access through 
another unit under different owner- 
ship. Such core facilities usually 
include elevators, stairwells, and 
restrooms. A second subdivision pre- 
requisite should be the establishment 
of a minimum contiguous square 
footage for each unit to be created. 
Third, any proposed subdivision 
should be required to comply with all 
applicable governmental regula- 
tions. Applicable fire and building 
ordinances are of particular import- 
ance. Fourth, any increased cost of 
utilities, new utility Connections, or 
maintenance as a result of the subdi- 
vision should be paid by the sub- 
dividing unit owner. 

Finally, the declaration of condo- 
minium should require that a survey 
and plans of any proposed subdivi- 
sion be approved by an architectural 
review board (ARB). Such a board 
would be distinct and separate from 
the board of directors of the associa- 
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tion. The members of the ARB would 
initially be developer designated and 
composed of qualified professionals 
such as architects and engineers. 
Eventually, control of the ARB 
would be transferred to members 
designated by unit owners other than 
the developer. However, it is likely 
that the developer will retain some 
representation on the ARB until the 
developer no longer owns space 
within the building. 

The ARB’s powers would go 
beyond review of proposed 
subdivisions. Any alteration, installa- 
tion or improvement would require 
prior approval by the ARB. In the 
case of a subdivision, the survey to be 
submitted to the ARB should also in- 
clude the apportionment of common 
elements based upon changes in unit 
boundaries. The ARB’s approval 
may be conditioned upon those items 
that the board deems necessary in the 
best interest of the other unit owners. 
These items might include the 
installation of additional utility lines, 
special assessment for extraordinary 
maintenance, and payment of 
reasonable fees for the hiring of 
expert consultants to review the pro- 
posed addition, alteration or 
improvement. 

The unit owner making any 
improvements or additions should 
also be responsible for any increase 
in insurance premiums or real 
property taxes as a result of his 
actions. By providing that the 
developer or his designee remain on 
the ARB until the last unit is 
conveyed, the developer has the 
opportunity to retain input into the 
development of the commercial con- 
dominium although the developer 
may have transferred control of the 
association. 


Utility needs 


Many office condominiums have 
special utility needs. An easement for 
utility service should be provided 
which extends through a specified 
amount of space below the lower 
boundary of a unit to allow for 
installation of utility lines. These lines 
may be for water, drainage, or elec- 
tricity for specialized equipment ina 
professional office condominium. 
The installation of such utility lines 
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and related improvements should 
not be undertaken until consent of 
the ARB has been obtained. The cost 
of such installations should be as- 
sessed against the unit owner making 
the improvements. The utility line or 
improvement will then become a 
common element or limited common 
element, the maintenance of which 
will be the responsibility of the asso- 
ciation. 

Other significant easements should 
be provided for in the declaration of 
condominium such as easements for 
support, utilities, encroachments and 
access for emergencies through 
every other unit. An easement for 
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maintenance, repairs and _installa- 
tions should also be created. Finally, 
besides a perpetual nonexclusive 
easement of use and enjoyment of 
common elements in favor of all unit 
owners, the developer should reserve 
unto itself, its successors and assigns, 
easements upon common elements 
and units to complete construction 
and carry out sales and rental activi- 
ties including use of developer owned 
units as models or sales offices. 
Parking spaces may be allocated 
on either a square footage or some 
other equitable proportionate basis. 
Alternatively, the right to allocate 


parking may be reserved to the 
developer and association without 
reference to square footage or other 
objective method of allocation. Cer- 
tain spaces may be designated as 
common elements for the use of 
visitors and clients. A fixed assign- 
ment or variable assignment of 
parking space is also possible. This 
will depend upon the nature of each 
unit owner’s needs and the availabili- 
ty of such spaces. The power to ex- 
change parking spaces between unit 
owners in addition to a developer re- 
serving the right to sell extra parking 
spaces to unit owners should be stated 
in the declaration of condominium. 


Limited common elements 


The allocation and use of limited 
common elements becomes a 
significant factor for the potential 
purchaser of commercial condomin- 
ium space. The most flexibility in 
allocating limited common elements 
will be gained through the reserva- 
tion to the developer and later to the 
association of the right to allocate 
certain areas within the condo- 
minium for the exclusive use of one 
or more units. Such limited common 
elements may include, for example, 
halls, restrooms, or foyers on a par- 
ticular floor. If a particular floor is 
owned by one unit owner, that owner 
may wish to utilize the corridors in an 
alternative manner and should be 
permitted to do so if his intended use 
complies with all applicable govern- 
mental regulations and other pro- 
visions of the condominium docu- 
ments. 

In the event that a particular unit 
owner wishes to utilize limited 
common elements appurtenant to his 
unit in some alternative manner that 
may require additional improve- 
ments or installations by that unit 
owner and_ thereby _ potentially 
require additional or extraordinary 
future maintenance, the documents 
should allow the association specially 
to assess the unit owner making such 
improvements for such additional or 
extraordinary costs. Depending 
upon the manner in which air condi- 
tioning and heating are provided to 
units (i.e. separate air conditioning 
units for particular areas as opposed 
to a central system), a determination 
should be made regarding the alloca- 
tion of ownership and maintenance 
responsibilities of such air condi- 
tioning and heating equipment. 

The nature and type of occupancy 
restrictions included in the condo- 
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minium documents will have a direct 
effect upon the initial marketability 
of the commercial condominium unit 
as well as its resale marketability. 
Depending upon the development 
plan for the occupancy of a building, 
restrictions may be included in the 
declaration of condominium limiting 
occupancy to a particular group or 
profession. Such a provision must be 
specific enough to avoid any 
ambiguity or broad interpretation of 
the restriction. Similarly, certain 
portions of a particular floor or build- 
ing may be designated for a specific 
type of business, to the exclusion of 
all other units in the building. 

In medical office condominiums, 
for example, it is possible to desig- 
nate a specific area within the 
building to be used as a pharmacy 
and another area to be used as a 
clinical laboratory. It may be desir- 
able to prohibit specifically certain 
types of businesses from occupying a 
condominium building. Other use 
restrictions that are typical in com- 
mercial condominiums may include 
restrictions on the placement and 
maintenance of -signs and adver- 
tising, both visible from the exterior 
of the building and those types of 
signs to be placed within common 
element or limited common element 
areas. All signs and advertising 
should require the prior approval of 
the board. 

Restrictions on the use of lobbies, 
corridors, and stairways may be set 
forth with regard to general use, 
loitering and use as meeting facili- 
ties. It may also be necessary to 
establish restrictions relating to floor 
loading, electrical load use limits, 
computer installations and building 
access depending upon the types of 
businesses occupying the commer- 
cial condominium. 

Extensive provisions relating to 
nuisances and prohibitions of uses 
which might interfere or obstruct 
with the rights of other unit owners 
should be included. Such provisions 
may also contain statements of 
responsibility of unit owners, their 
guests, tenants, employees and 
invitees for damage caused by such 
parties on or relating to the condo- 
minium property. 

In the event the commercial 
condominium is part of a larger 
overall commercial or industrial 
development, an additional set of 
protective covenants and restrictions 
may also be useful with respect to the 
use of other common areas within the 


development that may be utilized by 
condominium unit owners. 


Right of first refusal 


The right of first refusal should 
also be set forth in the declaration of 
condominium. This right of first 
refusal would extend to both volun- 
tary and involuntary transfers and 
leases entered into by the unit owner. 
The right of first refusal would be 
exercisable first by the association 
and then by the unit owners. It is ad- 
visable that a priority system be 
established for unit owners who wish 
to exercise their right of first refusal. 
This priority may be based upon a 
determination as to which unit owner 
may be most likely to need the unit 
space for sale or lease. 

A unit owner on the same floor in 
which a sale is contemplated should 
have priority over a unit owner ona 
different floor who most likely will 
have less need for that particular 
space. Priority among unit owners on 
the same floor could be established 
depending upon the distance from 
the unit scheduled for sale or lease. 

In the event the association desires 
to exercise its right to purchase or 
lease a unit, the documents should 
allow the association the right to 
obtain financing and to assess all 
other unit owners for their propor- 
tionate share of the purchase price of 
the unit. Since a decision by the asso- 
ciation to exercise its right of first 
refusal and subsequent purchase of a 
unit may have a substantial economic 
impact on each unit owner, some 
draftsmen require that a majority 
vote of the membership or unani- 
mous board vote be a prerequisite to 
such an association decision. If the 
right of first refusal is not exercised 
by either the association or other unit 
owners, the transfer or lease will be 
deemed to be approved, but provi- 
sions may be made prohibiting the 
transfer if the terms and conditions of 
the transfer are different from those 
contained in the original notice to the 
association. 

Due to the commercial nature of 
the occupancy of the building, 
certain transactions should be 
excluded or exempted from the right 
of first refusal provisions. For 


example, transfers to a person, part- 
nership, or corporation that has ac- 
quired, or succeeded to, the business 
of a unit owner or the lessee may be 
exempted. Such an exemption from 
the right of first refusal may also take 
into account changes in ownership 
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resulting from the merger or consoli- 
dation of businesses. Additionally, 
intrafamily transactions, admission 
of additional owners into a business, 
foreclosures and conveyances by 
gift, devise or inheritance may be 
considered for exclusion from the 
right of first refusal. 

Insurance and eminent domain 
provisions will be significant to the 
purchaser of a commercial condo- 
minium unit. Besides including 
provisions in the declaration of con- 
dominium requiring the association 
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to obtain comprehensive general 
public liability insurance and various 
types of property damage insurance, 
consideration should be given 
whether to require that business 
interruption insurance be obtained 
by the board. Those provisions 
regarding restoration of damaged 
property or taking by eminent 
domain proceedings may be similar 
to corresponding damage provisions 
dealing with insurance. It should be 
expressly provided that those units 
taken and not restored shall be 
entitled to an appropriate share of 
the eminent domain funds to be 
recovered. A_ right should be 
reserved to each owner to claim 
those portions of the condemnation 
awards with respect to fixtures and 
other improvements installed by 
such unit owner and other expenses 
directly related to the taking. 


To ensure the existence of a viable 
association having the ability to func- 
tion on a day-to-day basis, it is 
essential that the commercial con- 
dominium document draftsman 
establish realistic percentages for 
approval of association actions such 
as an amendment of the declara- 
tion of condominium by the mem- 
bership. Due to the commercial 
characteristics of the property in- 
volved, directors are given greater 
authority in commercial condomini- 
ums than their residential condo- 
minium counterparts. The extent of 
such powers will vary depending 
upon the type of commercial con- 
dominium and the type of the 
business operating therein. 

Voting rights will usually be 
established pursuant to a percentage 
of common elements or on a square 
footage basis. In the event square 
footages are utilized in determining 
voting, two formulas may be neces- 
sary, one for voting rights and 
another for apportionment of 
common expenses. If a long term 
leasehold exists in any particular unit, 
provision may be made that the 
tenant, rather than the unit owner, 
will be entitled to cast the vote. 
Finally, in multi-level condomini- 
ums, the concept of directors being 
elected by each floor may be appro- 
priate. 

Another area of consideration for 
the attorney representing developers 
of commercial condominiums is the 
reservation of rights granted to the 
developer. The developer should be 
given unconditional reservations to 
subdivide, connect or combine and 


in any other manner alter and im- 
prove space which the developer 
owns. Additionally, the developer 
will desire to retain the right to assign 
the exclusive right of use of any and 
all limited common elements, the 
retention of an easement to complete 
construction, and a developer reser- 
vation to itself of the right of first 
refusal for a stated period of time, for 
the sale or lease of any unit within the 
commercial condominium. 


Conclusion 


Commercial condominium own- 
ership is a feasible alternative to 
leasing for both professionals and 
other commercial space users. The 
attorney representing the commer- 
cial condominium developer should 
carefully weigh those factors which 
would add to the flexibility neces- 
sary to ensure a viable commercial 
condominium for both the developer 
and unit owners. O 


'The scope of this article is limited to 
planning and drafting considerations in com- 
mercial condominium documentation. 
Financing and tax planning for the develop- 
ment and purchase of commercial 
condominium units are other significant 
factors to be considered. For a complete 
discussion of the tax considerations of 
commercial condominiums see Gardner, Tax 
Issues: Commercial and Mixed Use Condo- 
miniums and PUD’s, 208 PLI Reat Estate L & 
Prac. 77 (1982). 

The statutory treatment of the differences 
between commercial and noncommercial 
condominiums must also be considered. For 
the most part, Chapter 718 of the Florida 
Statutes is applicable to nonresidential condo- 
miniums. However, the following noticeable 
exceptions exist: The common expense and 
common surplus section of the Condominium 
Act requires that unit owner’s shares of 
common expenses shall be in the same propor- 
tion as their ownership interest in the common 
elements in residential condominiums. Fa. 
Stat. §718.114(2) (1981). Thus, a different 
method of apportionment of common 
expenses in commercial condominiums would 
be permissible. The warranty section of the 
statute makes reference only to residential 
condominiums. Fa. Stat. §718.203(7) (1981). 
Additional questions and ambiguities arise in 
the leasehold section of the Condominium Act 
which states that the purchase option granted 
to lessees under recreational leases shall not 
apply to nonresidential condominiums. Fa. 
Stat. §718.401(6)(d) (1981). The leasehold 
section prohibits and declares void escalation 
clauses in land leases or other leases or 
agreements for recreational facilities, land or 
other commonly used facilities serving 
residential condominiums, but makes no 
reference to nonresidential condominiums. 
Fra. Stat. §718.401(8)(a) (1981). Most 
significant of all, the Condominium Act's 
disclosure requirements prior to sale or lease 
of units apply solely to the sale of residential 
condominium units. 1982 Fla. Sess. Law Serv. 
199. 
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TAX LAW NOTES 


The new ABA proposal for defining a nonresident 
alien for federal income tax purposes 
By William M. Sharp and Ronald J. Russo 


When representing a foreign per- 
son seeking to engage in business 
activities in the United States, one of 
the most difficult tax planning issues 
is whether the foreign person will be 
treated as a resident of the United 
States for income tax purposes. The 
Internal Revenue Code of 1954, as 
amended, (the “Code’”) does not 
provide any statutory direction on 
this issue, and the regulations, while 
supplying some guidance, are vague 
and uncertain.' Further, the judicial 
decisions and administrative rulings 
on the definition of residency for 
United States income tax purposes 
offer no definitive rules.? 

Because of this vacuum, the resolu- 
tion of the residency issue generally 
depends upon an analysis of various 
facts and circumstances, including 
the foreign person’s subjective 
intent.? The application of such an 
approach, however, is treacherous in 
even the simplest tax planning prob- 
lem for a foreign person. 

To alleviate this uncertainty, the 
Committee on United States Activi- 
ties of Foreigners and Tax Treaties of 
the American Bar Association 
(“ABA”) recently recommended the 
adoption of certain statutory rules 
(the “proposal”) which by and large 
eliminate the uncertainties inherent 
in a facts and circumstances ap- 
proach, and which instead rely on ob- 
jective factors that are more suscepti- 
ble to precise tax planning treatment. 


Taxation of nonresident aliens 


A United States citizen or resident 
is subject to tax on his worldwide 
income, regardless of the source of 
such income. In contrast, a nonresi- 
dent alien is generally subject to tax 
only on: (i) income falling within the 
classification of “fixed or determina- 
ble annual or periodical gains, prof- 
its, and income” (“FDAP”) from 
sources within the United States; and 
(ii) income effectively connected 


with the conduct, by the nonresident 
alien, 6f a U.S. trade or business 
“within” the United States.‘ In the 
case of FDAP income not effectively 
connected with the conduct of a 
trade or business within the United 
States, a 30 percent withholding tax is 
imposed. If, however, the income is 
effectively connected with a United 
States trade or business, the 30 per- 
cent withholding tax is inapplicable, 
and, unless modified by tax treaty, 
the regular United States income tax 
rates will apply to net income derived 
from such trade or business.® 

A nonresident alien not engaged in 
a United States trade or business is 
not required to file a United States 
income tax return if all of his United 
States source income is properly 
withheld at the source of payment.® 
In contrast, a nonresident alien 
engaged in a U.S. trade or business’ 
during the taxable year is required to 
file a United States income tax return. 
In addition: (1) an individual, who is 
a nonresident alien at the beginning 
of any taxable year but later becomes 
a resident of the United States before 
or at the close of the same taxable 
year; and (2) anonresident alien who 
is married to a United States citizen 
or resident at the end of such year, 
may elect to be treated as a resident 
of the United States for such taxable 
year and file a U.S. tax return.® 

Another adverse consequence ot 
U.S. tax residency is the possible 


classification of a foreign corpora- 
tion as a controlled foreign corpora- 
tion (“CFC”) or a foreign personal 
holding company (“FPHC”). Such a 
determination could subject not only 
the resident ‘alien, but also all “U.S. 
shareholders” to taxation even if the 
corporate income is not distributed 
periodically 

A nonresident alien is not subject to 
United States income taxation on any 
capital gains recognized from the 
sale of capital assets unless such capi- 
tal gain results from: (1) the disposi- 
tion of a “United States Real Prop- 
erty Interest”;!® (2) a transaction 
effectively connected with his U.S. 
trade or business;!! or (3) the sale of 
any capital asset during a year in 
which the nonresident was present in 
the U.S. for more than 183 days.!” 

Additionally, transfers of appreci- 
ated assets to a foreign trust, foreign 
corporation, foreign partnership or 
foreign estate by a nonresident are 
not subject to the special United 
States excise tax or “toll charge.” 


General review of current legal 
authorities on residency 


Pursuant to the regulations, the test 
for determining whether a foreign 
person is a United States resident for 
United States income tax purposes 
depends on the objective (and sub- 
jective) intent of the foreign person 
with respect to the length and nature 
of his stay in the United States.'4 To 
avoid residency status, the regula- 
tions apparently require a foreign 
person who visits the United States to 
limit his visit to a definite purpose 
that can be “promptly” accom- 
plished. Therefore, a foreign person 
whose visit to the United States is 
limited to a definite period by the 
immigration laws and who does not 
abandon his foreign residence will 
not be considered a resident for 
United States income tax purposes, 
in the “absence of exceptional circum- 
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stances.”!5 This general rule, how- 
ever, must be examined in light of 
each particular factual situation. 

The regulations further set forth 
rules of evidence to assist in deter- 
mining whether a foreign person is a 
resident for United States income tax 
purposes.'® For instance, every alien 
is presumed to bea nonresident. This 
presumption, may, however, be re- 
butted by proof that the foreign per- 
son has taken actions to become a 
United States citizen, that he has filed 
a Form 1078 (declaration of resid- 
ency), or that his actions display a 
definite intention to acquire resi- 
dence in the United States. 

To cure the uncertain tax planning 
task of determining residency, the 
ABA released its proposal to define a 
nonresident alien for federal income 
tax purposes in more concrete terms. 


The ABA proposal 


The proposal initially focuses on 
several problem areas affecting non- 
resident aliens. First, the proposal 
notes that most individuals affected 
by the tax residency issue do not have 
professional tax advisors, and that 
those individuals who have tax ad- 
visors receive little practical guidance 
on this issue. Second, many foreign 
persons rearrange their affairs on the 
basis of business and personal con- 
venience and then report their in- 
come as residents or nonresidents, 
whichever produces the lower tax. 
Finally, the proposal notes that even 
if the Service ascertains the facts ina 
particular case, the residency issue 
can only be resolved through litiga- 
tion, since the subjective standard is 
so difficult to apply.'” 

The proposal contains two sepa- 
rate sets of rules for determining a 
foreign person’s residency status 
depending upon whether the foreign 
person is classified as an immigrant 
or nonimmigrant under United States 
immigration law. The proposal 
recommends that rules determining a 
foreign person’s residency status be 
applied on a year-by-year basis.!8 

Generally, a foreign individual 
admitted for permanent residence 
under United States immigration law 
will be treated as a resident for 
United States income tax purposes 
unless such foreign individual is 
present in the United States for less 
than 45 days in the taxable year, and 
such foreign individual is not treated 
as a resident for United States income 
tax purposes in either of the two 
immediately preceding years.!* This 


exception is intended to allow non- 
resident status only for those immi- 
grants who have “minimal contact” 
with the United States.?° 

Generally, a foreign individual 
present in the U.S. on a nonimmi- 
grant visa will be treated as a resident 
for United States income tax pur- 
poses only if such foreign individual 
is present in the United States for 182 
days or more during the taxable year. 
It is important to note that the foreign 
individual must actually be outside 
the United States for each of the 
remaining 183 days, and that a brief 
visit to the United States during a 
given day may preclude the foreign 
person from taking the position that 
such day is an “excluded outside 


William M. Sharp and Ronald J. Russo 
practice with Barnett, Bolt & Russo in Tampa. 
Sharp received his J.D. degree (magna cum 
laude) in 1977 from Indiana University. He 
received his LL.M. degree in taxation from 
New York University in 1980. Russo received 
his J.D. degree (cum laude) in 1974 from the 
University of Florida College of Law, where 
he was awarded the Order of the Coif. He 
received his LL.M. degree in taxation from the 
University of Florida College of Law in 1975. 

They write this column on behalf of the Tax 
Section, Edward I. Heilbronner, chairman, 
and Steven Sonberg, editor. 


day. 
present in the United States illegally. 
This objective criterion provides a 
great deal of income tax planning 
flexibility. A nonimmigrant not pres- 
ent in the United States for 182 days 
or more may also be treated as a resi- 
dent if such foreign individual has 
“closer connections” to the United 
States than to a foreign country.” 

In connection with the “closer con- 
nections” test, a special burden of 
proof rule is set forth in the proposal. 
It provides that holding a nonimmi- 
grant visa constitutes sufficient proof 
that the alien has “closer connections” 
to a foreign country than to the 
United States.23> An exception to this 
general rule applies if: (1) the alien 
having such visa status is present in 
the United States for 183 days or 
more during each of the preceding 
two taxable years; or, (2) the Service 
determines by the preponderance of 
the evidence that the alien has a con- 
trary intention.”* 

The “closer connections” test is left 
“deliberately vague, in order to allow 
for a multitude of different fact situa- 
tions.” All facts and circumstances 
are to be taken into account in apply- 
ing this test, and it is to be applied 
only to one country notwithstanding 


' This rule also applies to those 
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the nonresident’s connection to sev- 
eral countries. For example, an alien 
who has significant connections to 
several foreign countries, which in 
the aggregate outweigh his connec- 
tions to the United States, would not 
meet the test if his connections to the 
United States are closer than his con- 
nections to any one of those countries.?* 

The proposal suggests an alien who 
is present in the United States for 183 
days or more during the taxable year 
will be required to file a tax return,2” 
except where the alien would not 
otherwise be required to file, even if 
he were a resident of the United 
States. As a result, any alien to whom 
the “closer connections” test applies 
will be required to file a federal 
income tax return,?* and present evi- 
dence as to why such person should 
not be regarded as a U.S. tax resident. 

The proposal also contains rules 
dealing with an alien who is admitted 
for permanent residence in midyear.2° 
In this instance, tax effects are deter- 
mined separately with respect to the 
portion of the year during which he 
was a nonresident alien and that por- 
tion during which he was a U.S. tax 
resident. However, the proposal 
notes that the alien is to be treated as 
a resident for the entire year if he is a 
resident for that part of the year dur- 
ing which he was not admitted for 
permanent residence.*° 

The proposal states that because 
the rules developed under the taxa- 
tion of nonresident trusts and estates 
are “clearer” than those under the 
income tax rules, no remedial action 
is necessary for trusts and estates.*! 
The proposal also notes that the pro- 
posed statute would be subject to 
past and future treaty obligations. 


Conclusion 


The proposal brings much needed 
guidance to the resolution of the 
residency issue. If the proposal is 
adopted, tax advisors will be able to 
furnish their clients with more defini- 
tive residence advice. Further, in the 
case of nonimmigrant individuals, 
the “closer connections” rule will 
enable practitioners to maintain a 
certain degree of flexibility in advis- 
ing their foreign clients. Of course, 
this flexibility may generate con- 
tinued uncertainty in determining the 
meaning of “closer connections.” 
Comprehensive regulations on this 
point would be imperative. It is 
hoped that Congress will act with 
favor on the proposal and that appro- 
priate regulations will be promulgated. 0 


TAX LAW NOTES 


' Treas. Reg. §1.871-(2). It should be noted, 
however, that the term “residence” is defined 
by several bilateral income tax treaties be- 
tween the United States and certain other 
countries. See, e.g., Article 4, Income Tax 
Treaty Between the United Kingdom and the 
United States (para. 8103D CCH). 

? For discussion of the tax planning consid- 
erations regarding the “residency” issue, see 
Langer, When does a nonresident alien be- 
come a resident for U.S. tax purposes?, 44 
J. Tax 220 (1976) [hereinafter referred to as 
“Langer”]; Packman & Rosenberg, How For- 
eigners (Unintentionally) Become U.S. Resi- 
dents, 57 Taxes 85 (1979) [hereinafter referred 
to as “Packman & Rosenberg”]; and, Rosen- 
berg & Packman, Taxation of Foreign Execu- 
tives in the U.S., 57 Taxes 563 (1979). 

3 Treas. Reg. §§1.871-1(a) and 2(a); See also, 
Rev. Proc. 81-10, 1981-1 C.B. 647, where the 
Internal Revenue Service (the “Service”) ruled 
that advance rulings will not be issued on the 
question of whether an alien is a nonresident or 
resident for tax purposes in those cases where 
the determination is dependent on factual 
representations that cannot be confirmed until 
the close of an alien’s affected taxable year. 

41.R.C. §871(a). A nonresident alien is taxa- 
ble under §§1, 55, 61 and 402(e)(1) only on 
“effectively connected” taxable income. See 
also, Treas. Reg. §1.57. 

51.R.C. §§871(a) and 871(b). 

®1.R.C. §6012(a)(1)(c)(i); Treas. Reg. 
§1.6012-1(b). See also, Treas. Reg. §1.6012- 
1(b)(1), regarding the filing of a return by a 
nonresident alien who has no gross income for 
the taxable year. 

§864(b) and Treas. Reg. §1.864-2(e). 
See also, Handfield v. Comm’r, 23 T.C. 633 
(1955); Lewenhaupt v. Comm’r, 20 T.C. 151 
(1953), aff'd per curiam, 221 F.2d 227 (9th Cir. 
1955); European Naval Stores Co., 11 T.C. 127 
(1948); Comm’r v. Spermacet Whaling & 
Shipping Co., 281 F.2d 646 (6th Cir. 1960); Inez 
de Amodio, 34 T.C. 894 (1960), aff'd, 299 F.2d 
623 (3rd Cir. 1962); Rev. Rul..73-522, 1973-2 
C.B. 226; Rev. Rul. 70-424, 1970-2 C.B. 150; 
and, Private Letter Ruling 7731043 (May 6, 
1977. See Garelik, What Constitutes Doing 
Business within the United States by a Non- 
Resident Alien Individual or a Foreign Corpo- 
ration, 18 Tax L. Rev. 423 (1963). 

ST.R.C. §6013(g) and (h). 

§T.R.C. §951 et seq. 

R.C. §897. 

"TR.C. §871(b). 

§871(a)(2). 

'ST_LR.C. §§367 and 1491. 

'’ Treas. Reg. §1.871-2(b); see also, Langer at 
221-223 and Packman & Rosenberg at 564-566. 

'5 Treas. Reg. §1.871-2(b). 

'6 Treas. Reg. §1.871-4. 

' Proposal at 6. 

'STd., at 6-7. 

'9Td., at 8. 

Pid. 

at 1. 

227d., at 11-12. 

230d. 

470d. 

at 8. 

26Td., at 9. 

Td. 

281d. 

297d. 

30 Id. 

317 d., at 9-10. 
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Keep the thieves and rapists out of 
your home! Protect yourself and 
your loved ones with DOOR-ALERT. 
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beautifully styled. It measures 42 x 2 x 1 and takes up 
almost no room. It works on one 9-volt cell (not included). It 
costs just $19.50. (you get two for $34.50) plus $2.00 
postage and handling — a great investment for PEACE OF 
MIND. 


GUARANTEE: Satisfaction is completely guaranteed! Use 
DOOR-ALERT for 15 days. Not pleased? You owe nothing — 
not even an explanation. Just return for complete, prompt 
refund. You have everything to gain. and nothing to lose. In 
fact you'll wonder how you ever got along without 
DOOR-ALERT. 


Yes! DOOR-ALERT is for me. Please send me a... URits.at 
only $19.50 each, plus $2.00 postage and handling (California 
residents please add 6% sales tax). 


Total $ enclosed. 

NAME 

ADDRESS 

CITY STATE ZIP 


6333 Woodman Avenue 


SEND TO: DOOR-ALERT Van Nuys, CA 91401 
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Each year, over one million 
American children suffer from child 
abuse. And over 2,000 children die 
from it. 

But what about those who survive? 

Statistics show that an abused child- 
hood can affect a person’s entire life. 


Many teenage drug addicts and 


The abused 


~ 


4 


many teenage prostitutes report 
being abused children. So do juvenile 
delinquents and adult criminals. 

Yet child abuse can be prevented. 

The National Committee for 
Prevention of Child Abuse is a private, 
charitable organization that knows 
how to prevent child abuse. 

But we need your help to do it. 


will grow someday. 


Maybe. 


We need your money. We need 
more volunteers. 

Send us your check today, or write 
for our booklet. 

Because if we don’t all start 
somewhere, we won’t get anywhere. 


National Committee for 
e Prevention of Child Abuse 


Help us get to the heart of the problem. 


Write: Prevent Child Abuse, Box 2866, Chicago, Illinois 60690 


AC 
Counci A Public Service of This Magazine & The Advertising Council. 
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ORDERING DOCUMENTS 
FROM STATE OFFICIALS? 


Want to avoid unnecessary delays and last ... intimate knowledge of local practices 
minute disappointment on your next docu- and procedures 

ment order—certified copy of charter docu- 
ments, certificate of good standing, tax 
status certificate or bring-down telegram to ... immediate awareness of problems that 
support a legal opinion or satisfy a regu- can cause delays 

latory requirement? 


. daily experience 


...a continent-wide system of offices and 
Get the C T Advantage: representatives to help expedite your 


... trained specialists to process your request, when needed 
request 


You can get the C T Advantage — whether you need documentation from one state or fifty — 
simply by calling your nearest C T office. 


A 


Publication 
for Lawyers Only 


We’ll be happy to send you our newest compilation 
for attorneys, Ordering Documents For Financial 
Closings. \It contains information you'll find helpful 
whenever the need for documentation arises. Just 
give us a Call. Or mail us this coupon. 


ORDERING DOCUMENTS 
FOR FINANCIAL CLOSINGS 


FIRM 


© financial Closings for their corporate chents will find 


s publication particularly helpful in planning a financial 


CITY 


STATE, ZIP 
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CT CORPORATION SYSTEM 


Serving lawyers since 1892 


100 BISCAYNE BOULEVARD 2 PEACHTREE STREET, N.W. 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30383 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-5824 
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FAMILY LAW 


An attorney’s charging lien is an 
equitable lien which secures the pay- 
ment of attorney’s fees owed and suit 
money expended on behalf of a client 
against the judgment or recovery of 
the client in the same action. The at- 
torney’s charging lien extends to the 
fruits of the judgment, and once judg- 
ment is recovered, the lien attaches to 
and follows it. The attorney is consid- 
ered an assignee of the judgment to 
the extent of his fee.! An attorney’s 
charging lien can, therefore, be a vital 
tool in effecting payment for serv- 
ices rendered to a client in a dissolu- 
tion of marriage proceeding, and a 
practitioner should become profi- 
cient in its practical application. 


General considerations 

An attorney's charging lien pro- 
vides an attorney with standing to 
intervene in an action, in his own 
name, to obtain adjudication and 
payment of compensation for both 
legal services rendered and expenses 
and disbursements made on behalf 
of the client. A timely filed notice and 
claim of attorney’s charging lien in- 
vokes the authority and jurisdiction 
of the court to resolve the issues per- 
taining to the lien in a summary pro- 
ceeding in the same action in which 
the claim arises.? 

Such is of significance in that ab- 
sent a claim for an attorney’s charg- 
ing lien, an attorney’s disputed claim 
for fees and costs must be prosecuted 
in a separate action at law. However, 
where there is a claim of charging lien 
and the amount claimed thereon is 
based on a fee agreement or prior ad- 
judication, a separate action is not 
required. All of the necessary parties 
are before the court, and the court 
may conduct such proceedings as it 
deems appropriate and just. 


Ethical considerations 


The Supreme Court’s primary con- 
cern in regulating the practice of law 
is the protection of the public from 


Attorneys’ charging liens 
By A. Matthew Miller 


incompetent, unethical or irrespon- 
sible representation. Where a justi- 
ciable controversy arises between an 
attorney and client as to fees or re- 
garding an attorney’ acquired 
interest in property involved in liti- 
gation, the burden is on the attorney 
to show not only conditions support- 
ing his position, but also that he has 
not taken advantage of his client.’ 
Accordingly, attorneys should havea 
written fee agreement with clients 
and the agreement should clearly and 


conspicuously set forth the nature | 


of the services to be rendered, the 
amount of compensation to be re- 
ceived, the method of payment and 
the rights and remedies of the attor- 
ney upon nonpayment. 

An attorney must not allow his 
claim for a fee for services rendered 
to conflict with his duties as a trustee 
where entrusted with money for a 
specific purpose unrelated to the 
services. Trust funds are not subject 
to an attorney's charging lien. Money 
or other property entrusted to an at- 
torney for specific purpose, including 
advances for costs and expenses, can 
only be used for such purposes.‘ In 
order to avoid Bar disciplinary pro- 
ceedings, and in an abundance of 
caution, any fee disputes arising in 
litigation matters should be expedi- 
tiously brought before the court by 
the appropriate vehicle. Anattorney’s 
charging lien is not always the appro- 
priate vehicle} 


An attorney has a legal right to sue 
a former client, ina separate action at 
law, for the collection of a debt for 
fees and costs, and the court need not 
abstain or determine whether or not 
suit was necessary under ethical 
standards.® 


Discharge and substitution of 
counsel 


Generally, a client has an absolute 
right to discharge his attorney at any 
time, with or without cause,’ and, not 
surprisingly, the need for an attor- 
ney’s charging lien usually occurs 
when the attorney/client relation- 
ship terminates or is about to 
terminate. 


Although, absent a claim for an 
attorney’s charging lien, the court has 
no authority or jurisdiction to de- 
termine a disputed claim for fees ona 
summary basis in the action out of 
which the claim arises, where the 
client seeks to employ a substitute 
attorney the court may order pay- 
ment or security for the sums due the 
outgoing attorney if the right to com- 
pensation is not contested and the 
amount is fixed or determined by an 
agreement or prior adjudication. 
Where there is a written fee agree- 
ment and the rate of compensation is 
set forth therein, a determination of 
services rendered and the amount 
due is proper.’ 


Where the right to receive a fee is 
in contest and the amount of the fee 
has not been fixed or determined by 
an agreement between the parties or 
prior adjudication, the amount of the 
fee should not be summarily de- 
termined. The court should provide 
security for the fee, as the fee shall be 
determined by the court upon such 
proceedings as the court shall deem 
appropriate, in order to protect the 
outgoing attorney. In providing se- 
curity for an award of attorney’s fees, 
the fees should be_ provisionally 
granted.9 

An attorney's charging lien is ap- 
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propriate in an action at law as well 
as an action in equity.'® Frequently 
the lien in an action at law is based 
upon a contingent fee contract where 
the court grants a lien upon the ulti- 
mate recovery by settlement or 
money judgment. When an attorney 
employed under a contingent fee 
contract is discharged without cause 
before the contingency has occurred, 
he is entitled to the reasonable value 
of his services on the basis of quan- 
tum meruit, however, limited to the 
maximum fee provided for in the 
employment contract.!! 


Enforcement 

A perfected attorney's charging 
lien cannot be defeated by a dismissal 
or settlement of the action without 
knowledge or notice to the attorney 
protected by the perfected lien and 
is a fraud on the attorney whether or 
not intended.!? If settlement has been 
made in bad faith, an attorney may 
be permitted to continue the action in 
the client’s name in order to recover 
attorney's fees and costs.'3 

In the absence of statutory authori- 
ty, an express contract, or an implied 
agreement arising out of special equi- 
table circumstances, an attorney’s 
charging lien attaches only to the pro- 
ceeds of a judgment or settlement or 
to any other funds recovered by the 
attorney for his client so that dis- 
bursement is contingent upon such 
circumstances; and an attorney is not 
entitled to impose a charging lien on 
the client’s real property, although an 
attorney is entitled to impose a 
charging lien on the client’s personal 
property. An express agreement be- 
tween the attorney annd client for the 
attorney to have a charging lien upon 
real property within the jurisdiction 
of the court will be enforced by the 
court. 

Absence the mandate of a statute, 
there is no well settled procedure for 
the enforcement of an attorney's 
charging lien in Florida. An attorney 
is limited only by his imagination and 
the court’s cooperation and approval. 
Acceptable methods of enforcement 
may include foreclosure of the lien, 
writs of assistance, deficiency judg- 
ments and where the court has imple- 
mented the Florida Rules of Civil 
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Procedure in adversary proceedings 
for the determination of the amount 
of the lien, a money judgment, exe- 
cution, or garnishment. 


Retainer agreements 


It is of paramount importance that 
the practitioner remember that an 
attorney’s charging lien is limited in 
its application, unless expanded by 
the terms of the employment agree- 
ment, to the proceeds recovered by 
the client in an action as a result of the 
attorney’s services and that the appli- 
cation of Rule 2.060(h) of the Florida 
Rules of Judicial Administration is 
limited in its application to those in- 
stances where the client seeks substi- 
tution of attorneys and, unless the 
outgoing attorney has filed a claim of 


A. Matthew Miller is in private practice in 
Hollywood and is a principal in Miller and 
Schwartz, P.A. He received his J.D. degree 
from New York Law School and is currently 
serving on the Rules Committee of the Family 
Law Section of The Florida Bar. 

He writes this column on behalf of the 
Family Law Section, Stephen W. Sessums, 
chairman, and Cynthia L. Greene, editor. 


charging lien, to those situations 
where the right to receive a fee is not 
in dispute. 

The client almost always disputes 
the attorney's right to receive any 
additional fees at the time of substi- 
tution. The right to receive a fee at 
the time of substitution of attorneys is 
not subject to contest, within the 
meaning of this Rule, if the amount of 
the fee has been fixed or determined 
by an agreement between the parties 
or prior adjudication, and the client 
only disputes the application of an 
hourly rate in determining the 
amount due under an agreement. 
Where a timely notice and claim of 
attorney's charging lien has been 
filed in conjunction with the substi- 
tution of attorneys, the court has 
complete jurisdiction and authority 
to determine summarily the amount 
due the outgoing attorney. 

Notwithstanding the court’s juris- 


diction and authority to dete.mine 
fees in summary proceedings, under 
these circumstances, the courts seem 
reluctant to do so. The most practical 
solution to this problem seems to be 
the establishment of a valid attor- 
ney’s charging lien in an amount pro- 
visionally determined with security 
for the payment thereof, and the bi- 
furcation of the issue from the main 
action for such further proceedings 
as the court deems appropriate. In- 
voking the Florida Rules of Civil Pro- 
cedure for an adversary proceeding 
in the determination of the amount 
due satisfies all due process of law re- 
quirements, avoids multiplicity of 
actions and preserves all rights and 
remedies for the protection of the 
attorney. 


Dissolution proceedings 

An attorney's charging lien is ap- 
propriate in a dissolution of marriage 
action or an action for support with- 
out dissolution of marriage. A charg- 
ing lien may attach to family assets 
secured for the client, and there is 
no impediment to placing a charging 
lien on property involved in a disso- 
lution proceeding. A charging lien’s 
application in a dissolution of mar- 
riage action is, however, somewhat 
unique. The issues involved in a dis- 
solution of marriage action and the 
“proceeds or recovery” for the client 
as a result of the attorney's services 
pose certain restrictions while at the 
same time permitting more equitable 
application.4 

In an action at law, opposing at- 
torneys are not likely to both be en- 
titled to an attorney’s charging lien. 
Generally, the action results in either 
no recovery or a recovery for only 
The plaintiff. A husband and wife, 
however, usually each recover 
“something,” in a dissolution of mar- 
riage action and it would not be un- 
usual for opposing attorneys to 
obtain charging liens. The simplest 
example is where the husband and 
wife own the marital home as tenants 
by the entireties and the final judg- 
ment of dissolution of marriage re- 
sults in each owning a one-half inter- 
est as tenants in common. The hus- 
band’s attorney could properly have 
a charging lien on the husband's inter- 
est and the wife’s attorney could 
properly have a charging lien on the 
wife’s interest. 

The Oklahoma Supreme Court in 
Campanello v. Mason, 571 P.2d 449 
(Okl. 1977),'"5 addressed the issue of 
whether an attorney could impose ¢ 


4 
“a 

; 


charging lien in a divorce proceeding 
against the property acquired by 
property settlement or decree mak- 
ing a final division of property by 
which specific property is awarded 
to the parties, and/or in lieu of such 
distribution, a money judgment 
representing the parties’ interest in 
the property. The court held that an 
attorney's lien can attach to the 
property awarded in a division of 
property in a divorce proceeding. 
The court stated: 


Below the trial court indicated that it felt that 
no lien could attach to the property acquired 
in a division of property, as no new rights or 
“fruits” were created, because the parties al- 
ready had aright to have the property divided. 
Such an argument is a specious one, for the 
efforts of an attorney result in the parties re- 
ceiving new and distinct rights which are 
separate and independent from their rights 
prior to the division of property. Until the time 
of the division of property, each party general- 
ly holds all jointly acquired property in some 
form of joint tenancy, whereas after the prop- 
erty division and disbursement, each party has 
rights in the property awarded, separate and 
distinct from their former spouse. 

The attorney's charging lien can, 
therefore, be applicable in dissolu- 
tion of marriage proceedings and at- 
torneys would be well-advised to 
consider same in order to secure 
payment for services rendered and 
suit money expended in such matters. 


'See Webster v. Sweat, 65 F.2d 109 (5th Cir. 
1933), which held that where land is taken in 
satisfaction of a judgment, the lien attaches to 
the land. 

2 See Behar v. Root, 393 So.2d 1169 (Fla. 3d 
D.C.A. 1981); Barranco, Darlson, Daniel & 
Bluestein v. Winner, 386 So.2d 1277 (Fla. 3d 
D.C.A. 1980); Conroy v. Conroy, 370 So.2d 
1188 (Fla. 2d D.C.A. 1979); Kucera v. Kucera, 
330 So.2d 38 (Fla. 4th D.C.A. 1976); Herold v. 
Hunt, 327 So.2d 240 (Fla. 4th D.C.A. 1976); 
Weksler v. Stamatinos, 314 So.2d 616 (Fla. 3d 
D.C.A. 1975); Worley v. Phillips, 264 So.2d 42 
(Fla. 2d D.C.A. 1972); Chaachou v. Chaachou, 
122 So.2d 24 (Fla. 3d D.C.A. 1960); Cristiani v. 
Cristiani, 114 So.2d 726 (Fla. 2d D.C.A. 1959); 
and Gay v. McCaughan, 105 So.2d 771 (Fla. 
1958). 

3See Renno v. Sigmon, 4 So.2d 11 (Fla. 
1941). 

‘See INTEGRATION RULE OF THE FLORIDA 
Bakr, art. 11, Rule 11.02(4). See also Florida Bar 
v. Bratton, 413 So.2d 754 (Fla. 1982). 

°An attorney’s charging lien is not avail- 
able to an attorney who accepts an indigent 
client in a dissolution of marriage action on a 
nonfee basis, unless he obtains a waiver of non- 
fee status; although such attorney is not pre- 
cluded from seeking indemnity for fees pur- 
suant to §61.16 of the Florida Statutes. See 
Florida Bar v. W.HL.P., 384 So.2d 28 (Fla. 1980). 

®See Wall v. Bruckner, Greene & Manas, 
P.A., 344 So.2d 947 (Fla. 3d D.C.A. 1977). 

“See Levin v. Rosenberg, 372 So.2d 956 
(Fla. 3d D.C.A. 1979) affirmed 409 So.2d 1016 
(Fla. 1982); Adams v. Fisher, 390 So.2d 1248 
(Fla. Ist D.C.A. 1980); Sohn v. Brockington, 

71 So.2d 1089 (Fla. Ist D.C.A. 1979); and 


Brasch v. Brasch, 109 So.2d 584 (Fla. 3d 
D.C.A. 1959). 

5See City of Niceville v. State, 216 So.2d 
763 (Fla. Ist D.C.A. 1969); and DiAgostino v. 
Peoples Water and Gas Company, 78 So.2d 
739 (Fla.1955). 

°See Chaachou v. Chaachou, 122 So.2d 24 
(Fla. 3d D.C.A. 1960). The courts have at times 
misunderstood and misconstrued the appro- 
priateness of permitting a summary adjudica- 
tion of attorney’s fees where a timely lien has 
been filed in which an attorney’s charging lien 
was involved. See Weksler v. Stamatinos, 314 
So.2d 616 (Fla. 3d D.C.A. 1976), where the 
court recommended independent proceed- 
ings to determine the amount of fee due on a 
lien established by stipulation. 

Ryder v. MacKenzie, 235 So.2d 36 
(Fla. 3d D.C.A. 1970). 

See Rosenberg v. Levin, 409 So.2d 1016 
(Fla. 1982). 

'2 See United States v. Transocean Airlines, 
Inc., 356 F.2d 702 (5th Cir. 1966); Forman v. 
Kennedy, 22 So.2d 890 (Fla. 1945); Miller v. 
Scobie, 11 So.2d 892 (Fla. 1943); Mabry v. 
Knabb, 10 So.2d 330 (Fla. 1942); and Harper v. 
Strong, 184 So. 848 (Fla. 1938). 

'S Where parties to a divorce action become 
reconciled, the cause may be dismissed as to 
the divorce action and allowed to continue for 
the allowance of attorney’s fees. See Irwin v. 
Marko, 408 So.2d 677 (Fla. 4th D.C.A. 1981); 


Knott v. Knott, 395 So.2d 1196 (Fla. 3d D.C.A. 
1981); accord Mannion v. Mannion, 414 So.2d 
598 (Fla. Ist D.C.A. 1982); Hayden v. Hayden, 
373 So.2d 436 (Fla. 3d D.C.A. 1979); and 
Randall-Eastern Ambulance Service, Inc. v. 
Vasta, 360 So.2d 68 (Fla. 1978). See also Kiddle 
v. Kiddle, 133 N.W. 181 (Neb. 1911). 

See Yablon v. Yablon, 412 So.2d 964 (Fla. 
4th D.C.A. 1982); Conroy v. Conroy, 392 So.2d 
934 (Fla. 2d D.C.A. 1980) pet. for rev. den. 399 
So.2d 1141 (Fla. 1981); Baucom v. Baucom, 
397 So.2d 347 (Fla. 3d D.C.A. 1981); Overhol- 
ser v. Walsh & Nottebaum, 362 So.2d 471 (Fla. 
3d D.C.A. 1978); Tirone v. Tirone, 327 So.2d 
801 (Fla. 3d D.C.A. 1976); Moore v. City of 
Winter Garden, 149 So.2d 44 (Fla. 1963); Bill- 
ingham v. Thiele, 109 So.2d 763 (Fla. 1958); 
Robertson v. Robertson, 106 So.2d 590 (Fla. 2d 
D.C.A. 1958); Greenfield Villages, Inc. v. 
Thompson, 44 So.2d 679 (Fla. 1950); and 
Fuller v. Carson, 7 So. 870 (Fla. 1890). A lien 
would not attach to child support, as against 
public policy, may or may not attach to peri- 
odic alimony, would probably attach to lump 
sum alimony awarded as an instance of sup- 
port and would attach to lump sum alimony 
awarded to ensure an equitable distribution of 
marital property. 

'’ The Conroy court was impressed with the 
rationale of Campanello, although Campanel- 
lo is contrary to Stern v. Stern, 50 So.2d 119 
(Fla. 1951). 
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ENVIRONMENTAL LAND USE LAW 


Lawyers and laymen alike con- 
stantly use the term “spot zoning” 
when they dislike the rezoning of a 
parcel of land. However, few people 
define the reason spot zoning is in- 
valid. The term has several defini- 
tions and connotations. Indeed, 
courts, including Florida courts, 
often use “spot zoning” when they 
invalidate a rezoning for a multitude 
of substantive reasons. 

The one factor that can be dis- 
tilled, however, is that invalid spot 
zoning results when a rezoning is in- 
valid because it is not in accordance 
with a comprehensive zoning 
scheme or plan. The term “plan” is 
not used in the sense that it is a plan 
mandated by the Local Government 
Comprehensive Planning Act, but in 
the sense of a general scheme with 
which zoning must be consistent to 
be valid. 

This article will discuss how spot 
zoning has been treated by out-of- 
state and Florida courts, and 
determine when spot zoning may 
properly be used to attack a rezoning. 


Definition of spot zoning 


Both a broad and a narrow defini- 

tion of spot zoning exists.' The broad 
definition refers to either a valid or 
invalid rezoning which singles out a 
small area for a use classification dif- 
ferent from that of the surrounding 
area. The narrow definition involves 
an invalid rezoning not in accordance 
with a comprehensive zoning 
scheme.? One court has defined what 
spot zoning is not: 
If, therefore, an ordinance is enacted in ac- 
cordance with a comprehensive zoning plan, it 
is not “spot zoning,” even though it (1) singles 
out and affects but one small plot . . . ,or (2) 
creates in the center of a large zone small areas 
or districts devoted to a different use. (em- 
phasis supplied)? 

Spot zoning has no application to 
anything other than rezonings. It has 
no application to an original zoning 
ordinance which designates a num- 
ber of parcels throughout a munici- 
pality differently from the 
designation of their surrounding 
districts.‘ 


Spot zoning: Defining an often abused term 


By David M. Layman 


Furthermore, spot zoning has no 

application to the various administra- 
tive forms of relief from the strict ap- 
plication of zoning ordinances, such 
as variances.> A variance may be de- 
fined as an administrative action 
whereby an agency vested with 
authority by statute, charter or or- 
dinance, alters or changes the terms 
of a zoning ordinance as it applies to 
a particular parcel.® One court has ex- 
plained why spot zoning has no ap- 
plication to variances: 
The allegation of invalid spot zoning is not 
applicable to a variance because a variance is 
an action taken in accordance with an 
ordinance and spot zoning is concerned with 
the initial validity of a rezoning ordinance.’ 

Special exceptions, special use 
permits and conditional use permits 
also may not be attacked as invalid 
spot zoning.’ These terms are 
generally synonymous,’ and these 
devices allow a landowner to use his 
property as expressly permitted by 
ordinance upon proof that certain 
facts and conditions exist, without 
altering the underlying zoning classi- 
fication.'"° Thus, the term “spot 
zoning” is only properly applicable 
to a rezoning of property. 


Factors used to determine 
spot zoning 


As explained below, the crux of 
whether invalid spot zoning exists is 
whether a rezoning is consistent with 
a local government’s comprehensive 
zoning scheme. However, some 
courts have mentioned various other 


factors as indicative of whether in- 
valid spot zoning exists. None of 
these factors provide courts with a 
satisfactory analytical basis for de- 
termining spot zoning issues, nor are 
the factors the proper bases upon 
which Florida courts should 
determine these issues. The factors 
are unsatisfactory because of their 
vagueness and their difficult appli- 
cation. However. since courts have 
discussed these factors, they are 
mentioned. 

Size—One factor considered by 
many courts to be important in de- 
termining whether a rezoning of a 
parcel constitutes invalid spot zoning 
is the size of the area rezoned.!! Spot 
zoning by definition refers to rezon- 
ing of small areas. The difficulty in 
using this criterion, however, is that 
one does not know how large an area 
rezoned must be before it is not 
subject to attack as invalid spot 
zoning. Because of the problems in 
applying this factor, many courts 
have stated that this criterion is out- 
weighed by other factors, such as 
whether the rezoning is consistent 
with the comprehensive zoning 
scheme.!2 

Public interest or beneficial to 
landowner—Of course, all zoning or- 
dinances must serve the public 
health, safety, and welfare to be 
sustainable under the state’s police 
power. In considering whether a par- 
ticular rezoning constitutes invalid 
spot zoning, courts have inquired 
whether the zoning change would 
benefit the public or whether it solely 
benefits the landowner requesting 
the change. In determining whether 
the public is benefited, some courts 
review such rezonings to determine 
if the action would benefit the entire 
community.!’ Other courts, however, 
have limited the public benefit 
analysis to the area immediately sur- 
rounding the rezoned parcel.'4 

Courts have stated that a rezoning 
may constitute invalid spot zoning if 
the sole purpose of the rezoning is to 
benefit the landowner at the public’s 
expense.'5 However, if the rezoning 
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is not otherwise objectionable, a re- 
zoning will not be overturned simply 
because the landowner requesting 
the rezoning benefits from it.'® 

Because such a standard is very 
difficult to define and to apply, most 
courts analyze rezoning cases based 
on consistency with the community’s 
comprehensive zoning scheme. 

Land character—Some courts 
have reviewed the character of the 
land rezoned to determine if it is 
being treated in the same way as 
other similar land. If the land is not 
being treated the same as similar 
property, then invalid spot zoning 
results. 

Courts in some states will uphold a 
rezoning only if it can be shown that 
there was a mistake in the original 
zoning or that there has been a 
change in circumstances.'7 How- 
ever, courts in other jurisdictions, 
including Florida, have stated that a 
change in the circumstances affect- 
ing the property is not necessary fora 
rezoning.'§ Furthermore, the topog- 
raphy of a parcel may sometimes 
render it unsuitable for the existing 
zoning and require a more 
compatible zone.!9 

Such standards are difficult to 
apply and unsatisfactory. 

Land surrounding rezoned tract— 
In reviewing an alleged case of spot 
zoning courts will often look to the 
character of the land surrounding the 
area rezoned.” This review generally 
includes an investigation of whether 
the rezoning is consistent with the 
comprehensive zoning plan for the 
area. 

In Burritt v. Harris,?' the plaintiff 
attempted to rezone his property 
from single-family residential to in- 
dustrial with success. The 
property was founded on two sides 
by an airport and on the two other 
sides by residential areas.22 The court 
found that the requested rezoning 
should not be granted because the 
property was still residential in 
character. Other courts have also 
looked to the use of the surrounding 
property as a factor to determine 
whether a rezoning would constitute 
spot zoning. 

However, there are also problems 
with this analysis. For example, 
power plants, by necessity, are often 
located in rural areas and this sort of 
intensive use in undeveloped areas 
has been permitted by the courts.*4 

Enlargement—As discussed 
above, rezonings have sometimes 
been invalidated because they 


rezone property to a use incompat- 
ible with the character of the sur- 
rounding property. courts 
have approved rezonings which have 
added small areas to an adjacent 
zoning district.2 

However, courts have not been 
consistent with such cases, and such 
rezonings have been declared invalid 
when they are inconsistent with the 
comprehensive zoning 


The only helpful criterion is the 
standard of whether the proposed re- 
zoning is consistent with the compre- 
hensive zoning scheme. 
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Majority view 


The main factor which the majori- 
ty of courts use to determine whether 
a rezoning constitutes spot zoning is 
whether the rezoning is consistent 
with the comprehensive zoning plan 
applicable to the subject property, a 
view strongly supported by major 
commentators.27 The “comprehen- 
sive plan” referred to in this section is 
not the very specific comprehensive 
plan required by the Local Govern- 
ment Comprehensive Planning Act,”8 
but rather the general common law 
comprehensive plan with which all 
zoning must be consistent to be valid. 
This plan was defined in Kozesnik v. 
Twp. of Montgomery,” as follows: 

Without venturing an exact definition, it 
may be said for present purposes that “Plan” 
connotes an integrated product of a rational 
process and “Comprehensive” requires 
something beyond a piecemeal approach. 


Such being the requirements of a Compre- 
hensive Plan, no reason is perceived why we 
should infer the Legislature intended by neces- 
sary implication that the Comprehensive Plan 
be portrayed in some physical form outside 
the ordinance itself. A Plan may readily be 
revealed in an end-product—here the zoning 
ordinance—and no more is required by the 
Statute.*° 
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The majority of cases discussed 
below do not deal with interpreta- 
tions of modern planning acts but 
with the common law. 

The leading case on the subject is 
Rodgers v. Village of Tarrytown." In 
Rodgers, the Village of Tarrytown 
had amended its zoning code to 
provide for a floating zone which 
could be approved anywhere within 
the Village.*? Certain property was 
rezoned pursuant to this amendment, 
and a neighboring property owner 
challenged the rezoning, arguing that 
it constituted invalid spot zoning. 
The court answered the spot zoning 
argument as follows: 

The charge of illegal “spot zoning”’— 
levelled at the creation of a Residence B-B 
district and the reclassification of defendant's 
property—is without substance. Defined as 
the process of singling out a small parcel of 
land for a use classification totally different 
from that of the surrounding area, for the 
benefit of the owner of such property and to 
the detriment of other owners (citations 
omitted) 

. “spot zoning” is the very antithesis of 
planned zoning. If, therefore, an ordinance is 
enacted in accordance with a comprehensive 
zoning plan, it is not “spot zoning,” even 
though it (1) singles out and affects but one 
small plot see, e.g., Shepard v. Village of 
Skaneatels, supra, 300 N.Y. 115, 89 N.E.2d 619, 
or (2) creates in the center of a large zone small 
areas or districts devoted to a different use. 
(citations omitted) * 


The courts upheld the ordinance. 

The point that a rezoning does not 
constitute invalid spot zoning if the 
rezoning is consistent with the appli- 
cable comprehensive plan was also 
clearly made in Capital Hill Restora- 
tion Society v. Zoning Commission 
of the District of Columbia.*4 In 
Capital Hill, the landowners applied 
for and obtained the rezoning of a 2.2 
acre tract residential to 
“community business center.” The 
court wrote: 

Petitioners further complain that the 
Commission engaged here in unlawful “spot 
zoning.” This contention essentially is a 
reiteration of the contention that the rezoning 
controvenes the comprehensive plan. Because 
the amendment did not violate the plan, this 
virtually identical argument also must be 
rejected. 

The majority of courts in the 
United States have clearly ruled that 
a rezoning of a small parcel consti- 
tutes invalid spot zoning only where 
the rezoning is inconsistent with the 
comprehensive plan for the affected 
area. These holdings traditionally 
have not been based on modern 
planning acts, but on the general 
view of what constitutes a compre- 
hensive plan. Before Florida case law 
is reviewed, it will be shown how 
these holdings are made more appli- 
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cable in Florida due to the passage of 
the Local Government Comprehen- 
sive Planning Act of 1975 
(“LGCPA”). 

The LGCPA requires each local 
government within Florida to adopt 
a discrete comprehensive plan.** The 
specific contents of the compre- 
hensive plan are mandated by the 
LGCPA.*7 Once adopted, all local 
government decisions concerning 
zoning must be consistent with the 
comprehensive plan.** Thus, con- 
sistency between a rezoning and a 
detailed comprehensive plan _ is 
required in Florida. This strengthens 
the applicability of the majority rule 
in Florida because consistency 
would not be judged against a vague 
“comprehensive plan” which would 
be garnered from the intent of the 
zoning ordinance. Instead it would 
be judged against a statutorily re- 
quired comprehensive plan, making 
such judgments less subjective. 


View by Florida courts 

Florida courts have frequently 
used the term “spot zoning”;* how- 
ever, very few Florida cases contain 
a detailed analysis of when invalid 
spot zoning occurs. Most Florida 
courts have used the term “spot 
zoning” in a pejorative manner to 
describe zoning that is defective in 
some manner. In fact, in Oka v. 
Cole, Justice Thornal, in dissent, 
decried the State of Florida case law 
on the subject by saying “[w]e have 
been referred to no prior decision of 
this Court clearly defining ‘spot 
zoning... 

However, some cases have 
discussed the importance of main- 
taining a “comprehensive plan” in re- 
lation to alleged spot rezoning. 

In Oka, the majority stated that the 
facts showed that “there was at least a 
fair dispute as to whether the amen- 
datory ordinance was harmonious 
with the comprehensive plan for mu- 
nicipal zoning,” thus, the 
rezoning did not constitute invalid 
spot zoning.” In City of St. Peters- 
burg v. Aikin,® the court analyzed 
whether the approval of construc- 
tion of a Little General Store and a 
filling station would “result in 
‘judicial erosion of the master plan 


and would, like a “cancer,” enervate 
the master zoning plan.””’*4 

Again, a Florida court used a com- 
prehensive plan analysis in reviewing 
a case of alleged spot zoning in Hart 
Properties. v. Metropolitan Dade 
County,* where it quoted Professor 
Anderson with approval: 
Amendments which reclassify residentially 
zoned land to permit the construction of shop- 
ping centers have been upheld on the ground 
that they permit a use which is needed, and 
which serves the comprehensive plan for 
community development.*® 

The cases mentioned above 
demonstrate that Florida courts, 
although not giving any clear state- 
ment on the analysis to be used con- 
cerning spot zoning, have followed 
the majority of courts in determining 
whether the rezoning under consid- 
eration is consistent with the appli- 
cable comprehensive plan. Florida 
courts should rely on this even more 
heavily in the future because of the 
passage of the LGCPA. 


Conclusion 


The majority of courts will not find 
a rezoning of asmall parcel of land to 
be spot zoning unless the rezoning is 
inconsistent with the comprehensive 
plan for the parcel. The comprehen- 
sive plan may be found either within 
the zoning ordinance or may be a 
separate detailed comprehensive 
plan required by a modern planning 
statute. Although Florida courts have 
not spoken definitively this 
subject, they have used the compre- 
hensive plan analysis in the past. The 
analysis should become predominate 
as more cases are decided involving 
the LGCPA. 
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Attorneys’ Title Insurance Fund 


Staffers Elected to Bar Posts 


Two Fund vice presidents were 
recently elected to leadership 
positions in The Florida Bar. 

# G. Robert Arnold, Senior Vice 
President, has been elected chair- 
man of the Economics and Man- 
agement of Law Practice Section. 
Mr. Arnold is only the third 
person in The Bar’s history to be 
chairman of more than one 
Section. He is past chairman of 
the Real Property, Probate and 
Trust Law Section and is cur- 
rently a member of the council 
for that Section of the American 
Bar Association. 

Mr. Arnold, with The Fund 
since 1964, is editor of The Fund 
Concept. 

The Economics and Manage- 
ment of Law Practice Section 
assists Florida lawyers to effi- 
ciently deliver quality legal 
services for reasonable fees. 
= Walter R. Beales III, Vice 
President-Development, has been 
elected to head the largest speci- 
alty division in The Florida Bar. 

Mr. Beales was named chair- 
man-elect of the Real Property, 
Probate and Trust Law Section 
by the Section’s membership 
during The Bar’s recent annual 
meeting. 

The new chairman-elect, who 
has served on the Section’s gov- 
erning Executive Council since 
1977, will lead the body as chair- 
man during the 1983-84 Bar year. 
He will be responsible for the 
Section’s extensive educational, 
legislative and publication 
programs. 


By the staff of 
Attorneys’ Title Insurance Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 


The Fund Headquarters in Orlando is 
open to serve you, Monday — Friday, 
8:30 A.M. — 4:30 P.M. at 32 West 
Gore Street. 


The Fund’s Founding Committee is Honored 


When the Orange County Bar Association’s new building was dedicated 


recently, those 


Association members 


who served on the committee 


to found Lawyers’ Title Guaranty Fund were honored. The plan for 


an  attorney-owned title 


insurer, conceived by Orlando 


attorney 


George B. Carter, was promoted successfully by this committee and 


the then Junior Bar Section gf 
Dial; Raymer F. Maguire, II 
deceased); George B. Carter, 
Alexander Akerman, Jr. 


the state Bar. (L to R) William H. 
(r 


epresenting his grandfather who is 
chairman; 


William W. Arnold and 


Law Student Essay Award Winners Named 


Five Florida law college stu- 
dents have been named winners 
in the annual Law Student 
Awards Program sponsored by 
Attorneys’ Title Insurance Fund. 

Fund officials awarded $150 
in prize money for the best legal 
paper submitted at each of 
Florida’s five law colleges. The 
papers dealt with a subject related 
to real property law and were 
judged by the law college faculty. 

The New Mortgages: A Func- 
tional Legal Analysis by 
Christopher Caswell won at the 
Florida State University. Diane 
Ferraro’s Due-On-Sale Mortgage 
Controversy May Soon Be Re- 
solved took the award at the 
University of Miami. At Stetson 
University the prize was awarded 


to Keith W. Bricklemyer for The 
Florida Test For Taking: Doing 
The Two-Step Through The Man- 
groves To Preserve The Status 
Quo. Mark T. Blake was the win- 
ner at Nova with The 1981 
Florida Real Estate Time Sharing 
Act: Caveat Venditor And Caveat 
Emptor. The University of 
Florida’s William L. Mims Jr., 
achieved top honors with Condo- 
minium Twilight: Termination, 
Obsolescence, Destruction And 
Eminent Domain Under The 
Florida Condominium Act. 

The Fund and the George B. 
Carter Foundation also annually 
award grants to these law colleges 
and sponsor advanced workshops 
in title examination and the clos- 
ing of real estate transactions. 


Since 1947 « The Nation’s First Bar-Related™ Title Insurer 
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WORKERS COMPENSATION 


The subject is appellate oral argu- 
ment. What is it? 

The question, alas, may be either 
the wrong question or, on the other 
hand, may be unanswerable as 
asked—or, possibly, it may be a 
question not worth answering. 

After all, lawyers—like plumbers, 
carpenters, doctors, and perhaps 
even Indian chiefs—are more con- 
cerned with “how to” do the it of 
their vocations than to ruminate 
upon the “why” and “what” of it all. 

In an era of shoddy goods and in- 
differently provided services (which 
Chief Justice Burger declares to be 
also the bane of the legal profes- 
sion), learning and perfecting the 
“how to” is extremely important. Clients, 
after all, retain lawyers to do (and 
even to do it well) rather than to know. 

That, at least, is the accepted 
wisdom which constrains much of 
our conduct and which, as Lord 
Keynes once observed, protects the 
self-assured and very “practical” 
man from the humbling knowledge 
that he is in truth acting upon the esoter- 
ic thesis of some obscure philosopher. 

Which brings us to the goings on, as 
it were, in appellate courtrooms and 
hospital operating theaters. 

Appellate judges tend to consider 
their courtrooms to be theirs, to be 
used as they wish—or so it is often 
believed by appellate attorneys (who 
know that these courtrooms actually 
belong to themselves for purposes of 
their important oral arguments). The 
parties litigant—real human beings 
whose lives, loves, fortunes and 
destinies have been reduced to points 
in a brief or two—don't figure much 
at all in this debate. 

Similarly, the incessant disputes 
among surgeons, anesthesiologists, 
admitting physicians, hospital ad- 
ministrators and their staff, tend to 
make one wonder precisely whose 
advantage is to be served by the 
hospital—and whether the patient 
prone on the operating table is 
anything more than the occasion for 
the use of the room and the gathering 


A paradigm of appellate procedure 


By Stephen Marc Slepin 


of the powers that be. 

But having made oral argument in 
the Supreme Court of Florida, the 
Supreme Court of the United States, 
the Fifth Circuit Court of Appeals, 
several Florida district courts of 
appeal, inter alia, this editor cannot 
be sure that the question, “What is 
(appellate) oral argument?” is suscep- 
tible of a univocal answer. It is the ex- 
perience, different from court to court. 

Yet, on April 8, 1982, in the court- 
room of the First District Court of 
Appeal, this writer experienced just 
what, in his judgment, appellate oral 
argument ought to be. To describe it, 
then, is to provide a normative 
answer to the question first posed. 

The panel consisted of Chief 
Judge Robert Smith, Judge Richard 
Ervin and Judge Leander Shaw. 

Judge Smith informed _ those 
present that 24 appeals had been 
selected for “special handling,” and 
that the court, beleagured already by 
A.P.A. appeals, inter alia, and now by 
a burgeoning W.C. docket, had 
ordered counsel to meet for settle- 
ment purposes, failing which nego- 
tiations oral argument was set on an 
accelerated basis. 

The DCA panel, Judge Smith said, 
had met in a pre-argument confer- 
ence to review each case. Thus, he 
continued, as each case was called, 
the judge principally assigned that 
case would candidly share with 
counsel (a) the court’s preliminary 
thinking, and (b) the court’s specific 
concerns with the case. Then, after 
oral argument, the DCA panel would 
again confer and, upon returning to 


the bench, announce its decision 
(where such prompt decision could 
be reached). 

The announcement of procedure 
was as refreshing as it was startling. 
(The late Judge Sam Spector, I recall, 
never had qualms about lifting the 
veil, so to speak, and revealing the 
process.) The process itself struck the 
assembled counsel as being the 
apotheosis of reasonableness. The 
performance was, from. this 
columnist’s standpoint, a success. 

How often can even experienced 
appellate counsel recall standing at 
the rostrum, observing each judge 
having in-hand the briefs and record, 
being told straightaway the court’s 
views, having the issue(s) stated from 
the bench—with counsel allowed to 
agree or disagree with that formula- 
tion of the issue(s) —and then being 
invited to discuss with a knowledge- 
able court the intricacies of the case? 
Only once before, in ’74 or "75, did 
this editor have the pleasure of 
arguing an A.P.A. case before a 
Robert Smith panel, wherein two or 
more hours were set aside for a 
“helpful discussion” of the issues; 
where the judges conferred a bit and 
returned to pose clarifying questions. 

The process seemed designed to 
acknowledge the knowledgeability 
of the participants and to make the 
most of it. It cannot be too strongly 
stated that it is to the benefit of the 
real parties in interest when counsel 
can stand before a court seen to know 
the case(s), and counsel, knowing the 
lay of the land, is expected to assist 
that court in doing its duty. 

This article is not meant to be a 
paen, but to commend a paradigm. 
All W.C. practitioners should, in your 
writer's judgment, know of this 
process and do their utmost to 
encourage and enhance it. 

Whether the DCA’s perception of 
workers’ compensation litigation and 
its expectations respecting W.C. 
appeals is subject to the same pru- 
dential panegyric is the stuff of a 
forthcoming column. oO 
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Hard Evidence of Soft Tissue Injury! - 


Demonstrate 
Sensory Nerve Damage 
with 


THERMOGRAPHY 


The thermogram is a “heat picture” that provides a vivid and graphic 
evaluation of various musculoskeletal conditions including sensory 
nerve irritation and soft tissue injury. Subjective complaints of pain, 
numbness and paresthesias can be objectively documented with a 
statistical accuracy superior to the EMG and myelogram. The visual 
perspective obtained is unequaled in clarity. The relationship of injury 
and pain to the human anatomy is readily apparent and demonstrable. 


INDICATIONS 


Thermography can be used to evalute any musculoskeletal injury — both acute and chronic. In addition, other 
medical conditions involving nerve and vascular abnormalities can be studied. Included are arthritis, dental conditions, 
facial pain, thrombophlebitis, circulatory disorders, and pain, numbness and paresthesias of the extremities 


Document acute injury early e Demonstrate “hidden pain” where other diagnostic 


Monitor efficacy of treatment modalities studies have been negative 
being used e Document cervical, thoracic and lumbar disc 
related problems 


e Provide a “Picture of Pain” 


Assess severity of chronic conditions 


Illustrate soft tissue injury with prompt 
examination after trauma 


Your Referral Center — Thermographic Medical Associates Inc. 


Thermographic Medical Associates Inc. provides the mographic examination and the technical aspects of 
highest quality thermographic service available in system performance. Your patient’s thermographic 
Florida. Our space age equipment embodies the very studies will be interpreted by our medical consultant. 
latest in electronic thermographic science and tech- A full'written\report follows each thermographic study. 
nique. A modern facility is fully equipped to provide Copies of thermographic films are available for those 
prompt and efficient examinations for your referral cases in litigation. 
patients. Physicians supervise every phase of the ther- 


Let Us Give You The Hard Evidence 


Thermographic Medical Associates Inc. 
201 N. Wymore Road ¢ Winter Park, Florida 32789 


305 629 °4280 
-___ Remember “A Picture is Worth a 1,000 Words!” 
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The bottom line 

Confused by the maze of 
computer jargon? Then let's get to 
the bottom line—talk is cheap. 
Custom Management Systems 
could talk about the sophisticated 
features our systems offer, but we 
prefer that you witness these 
features first hand. Purchase one of 
our systems and if it doesn't live up to 
our word, we'll buy it back.* 


*Minus minimal installation and monthly usage 
charge 


Utilizing €»DataGeneral 


with over 100,000 systems installed 


RIS 


alicte in: 
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DATA PROCESSIN 


Specializing 
in the legal community 

Each of our systems was designed 
by CMS's ownR & D staff to meet the 
stringent demands of today’s legal 
office. Marketing exclusively to the 
legal community, CMS is prepared to 
back each sale with the specialized 
support you desire. 


CMS and Data General 

All of CMS’s systems are totally 
supported by the Data General 
Corporation—the world's second 
largest supplier of office computer 
systems. Hence, your investment is 
backed by the full support services 
of both Data General and CMS 
working together in a team approach 
to serve you. Your one call for 
service, however, is CMS. 


Enough talk for now; let us hear 
from you and we'll tell you how to put 
aCMS system to work for you (Word 
Processing Systems start at under 
$10,000). 


Lustom 
Management 
oysiems, inc. 


“Serving the Legal Community" 


| want more info about CMS'’s 


| 
| 
| ‘Risk-Free Word Processing. 
| [] Risk-Free Data Processing. 


1 Name: 


| Title: 


Firm: 
| Address: 
City: 
State: Zip: 


Tel #: 


| Send to: CMS PO. Box 10046 
| Tallahassee, FL 32302 
| (904) 878-5155 


| 
| 
| 
| 
| | 
| 
/ 
| 
| 
| 
| 


BARRISTER 


A System To Grow On 


Barrister Information Systems Corporation * 

developed the Barrister Law Office Management Begin improving the productivity of your firm today. 
Systems to enhance attorney productivity by Write or phone for more information. 

streamlining key areas within the law office. 

Barrister will handle your word processing 

needs—documents, letters, wills and 

contracts—faster and easier than you ever thought SS SSS ESS 7 
possible. The system also performs a long list of 1926 Harrison Street 
accounting functions, from timekeeping and BARRISTE Hollywood, FL 33020 | 
automatic billing, to general ledger accounting, Telephone (305) 923-4343 
collections and management reporting. Specialized | 
legal functions, such as docketing, conflict of ; ; 

a checking, and litigation i are also Please Rush Information On The Barrister System | 


available. 


And Barrister offers options to give you the utmost | Name —_ 


flexibility—like an interface to research data bases, | Title 
or the capacity to link to laser and ink jet printers 
for optimum speed. Firm 


Available in seven different models, there are Address 
Barrister Systems for every firm, large and small | 

alike. And all models are compatible so your system City/State 
can grow as you grow. Obsolescence is never the | Zip Phone (___) 
case with Barrister. AC 


® Registered Trademark of Comptek Research Inc. | | 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


The Stetson Law Review, published 
three times a year, released Volume XI, 
no. 2 in June 1982. The Review is 
available on subscription basis to 
nonalumni for $10 per year; single issues 
$5/copy. To obtain the publication and 
complete subscription information, write 
Sam Susi, Editor-in-Chief, Stetson Law 
Review, Stetson College of Law, 1401 
6lst Street South, St. Petersburg, FL 
33707. 

Articles 

“The Farm Labor Contractor Registra- 
tion Act,” by W. Gary Vause discusses the 
FLCRA’s attempt to improve working 
conditions for migratory farm labor; 
examines the development of regulations 
and case law since the Act’s 1963 passage, 
and concludes that the Act has been 
largely ineffective. 

“Punitive Damages for Breach of 
Contract: A New Approach,” by Phyllis 
G. Coleman suggests a new test to 
account for exceptions Florida courts 
have made to the rule that punitive 
damages are unavailable in a cause of 
action arising in contract. 

“Closing the Courthouse Door: 
Florida’s Spurious Claims Statute,” by 
J.B. Spence and Jeffrey C. Roth critically 
analyzes a 1980 amendment on attorney’s 
fees to the Florida Medical Malpractice 
Act on the constitutional grounds of 
equal protection, due process and access 
to the courts. 

Commentary 

“Preserve Access to the Courts,” by 
Richard W.  Ervin—commencement 
address delivered at Stetson College of 
Law, December 19, 1981. 


Comments 


“The Florida Citrus Code: The Root of 
Florida’s Sunshine Tree,” by Barbara R. 
Draeger and Neil Hayes—an overview of 
the current status and application of the 
Citrus Code. 

“The Florida Citrus Code: Free 
Enterprise and Protected Industry; 
Constitutionality of Citrus Regulation in 
Florida,” by Jeffrey B. Smith and 
Elizabeth A. Jackson, discusses 
constitutional boundaries to state 
regulation of the citrus industry and 
possible attacks on regulation, 
concluding that constitutional limits have 
not been reached. 

Notes 

“Environmental Law: Doing the Two- 
Step Through the Mangroves to Preserve 
the Status Quo,” by Keith W. 
Bricklemyer, examines a recent Florida 
Supreme Court decision allowing the 
state to limit a landowner’s right to 


develop environmentally sensitive lands; 
discusses the criteria established by the 
court for balancing property interests 
against environmental regulation. 

“Municipal Immunity: Statutory 
Limitation of Recovery is Constitu- 
tional,” by Linda Brooks Robinson, 
analyzes a recent Florida Supreme Court 
decision holding Florida’s current 
sovereign immunity statute to be 
constitutional. 

“Constitutional Law: The Religion 
Clauses—A Free Rein to Free Exercise?” 
by G. Robertson Dilg reviews a United 
States Supreme Court decision holding 
that unemployment benefits must be 
paid to workers who quit their jobs for 
religious reasons and exmines the Court's 
recent trend in religion clause cases. 


The Best Defense 


This book by Alan M. Dershowitz was 
published by Random House, New York, 
1982, $16.95, 425pp. 

“A conspiracy of silence shrouds the 
American justice system.” So begins this 
controversial book by Alan Dershowitz, 
professor at Harvard Law School and 
sometime criminal defense and _ civil 
rights attorney. According to 
Dershowitz, practicing attorneys, 
“insiders,” are too indebted to the system 
to expose its corruption, and journalists 
and law professors, “outsiders,” are too 
ignorant of the system to understand its 
corruption. Dershowitz, however, views 
himself as beyond this dichotomy and 
thus uniquely able to testify to “the whole 
truth” about the legal system. 

Yet The Best Defense is not the incisive 
indictment of the American legal system 
that one might expect from its 
introduction and the type of publicity the 
book has engendered. Instead, the book 
falls squarely within that genre which 
may be called “courtroom tales,” “great 
trials I have known,” or even “war 
stories.” In fact, within that genre, 
Dershowitz has some fascinating stories 
and the book is successful. 

Dershowitz recounts his representa- 
tion of Seigel, a Jewish Defense League 
militant turned informer and _ his 
successful appeal of  Seigel’s civil 
contempt citation for refusing to testify 
after having been granted immunity. 
Dershowitz contended that the 
government learned of Seigel through an 
illegal wiretap, promised him that he 
would never be called to testify, and lost 
or destroyed tape recordings constituting 
crucial evidence. For Dershowitz, the 
best defense “in law, as in sports” is a 
good offense and he_ therefore 
transformed the proceeding against his 


client into one in which the government 
was seemingly on trial. 

Dershowitz reports that he tells his first 
year students in criminal law that “statis- 
tically, more of you may end up as 
criminal defendants than as criminal 
lawyers.” In fact, one of Dershowitz’s 
most interesing cases was representing 
New York criminal attorney Edmund 
Rossner, a man “entrapped” by Leuci, 
the “prince” of the recent film “Prince of 
the City.” Dershowitz also represented F. 
Lee Bailey in Florida federal court on 
charges stemming from Glen Turner's 
“Dare to be Great’ campaign. 
Dershowitz analyzes the reasons that 
criminal defense attorneys “get into 
trouble,” but ultimately concludes that 
those who never get into trouble may be 
the most dangerous—at least to their 
clients. Dershowitz chastises the 
majority of criminal defense attorneys 
for being underzealous or dedicated to 
causes other than their clients’ best 
interests. 

His unflattering views of defense 
attorneys pale beside his remarks 
concerning judges and _ prosecutors. 
Dershowitz states that he has been “more 
disappointed by judges than by any 
other participants in the criminal justice 
system” and that “lying, distortion and 
other forms of intellectual dishonesty are 
endemic among judges.” Apparently, he 
excludes the two judges for whom he 
served as law clerk, but fails to recognize 
that such a gross generalization and 
emphasis on the negative may be as great 
a disservice to “the whole truth” as 
silence. It sometimes appears that such 
comments are sprinkled in the text to 
ensure a label of “controversial” with the 
attendant publicity. 

The Best Defense is a book well worth 
reading for its view of the role of criminal 
defense attorneys, its analysis of civil 
liberties and its elucidation of some of the 
important Constitutional cases in recent 
years. Nevertheless, one will be sorely 
disappointed if one expects to find “the 
whole truth” in its pages. 

—Reviewed by Ruthann Robson 
Miami 


Florida State University 
Law Review 


Volume 10, issue 2 of the Florida State 
University Law Review was published in 
August 1982. The Review publishes four 
issues each year and is available on a 
subscription basis for $15 per year. To 
obtain complete subscription informa- 
tion, write to Managing Editor, FSU Law 
Review, 205 College of Law, Tallahassee, 
Florida 32306, or call (904) 644-2045. 
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Articles 


“The Scope of the All Writs Power,” by 
Robert Mann. The author examines the 
historical confusion surrounding the all 
writs provision of the Florida Constitu- 
tion and provides a_ perspective for 
analysis of his extraordinary judicial tool. 
There is an extensive discussion of 
significant decisions involving the all 
writs provision, including the Florida 
Supreme Court’s most recent pronounce- 
ment in The Florida Senate v. Graham. 

“Loan Participations: Are They 
‘Securities’?” by Ronald L. Weaver and 
Dennis Scholl. The authors analyze the 
factors courts use to determine whether 
loan participation agreements are invest- 
ments regulated by the Securities 
Exchange Act of 1934. Also discussed are 
the consequences of characterizing parti- 
cipation agreements as regulated 
investments, unresolved issues in the 
general area and the public policy factors 
that mitigate against classifying 
participation agreements as securities. 

“Using Convictions to Impeach Under 
the Florida Evidence Code,” by Charles 
W. Ehrhardt. This article updates federal 
and state court decisions regarding the 
use of criminal convictions to impeach 
witnesses under the Federal Rules of 
Evidence and Florida Evidence Code. 
Also discussed are the differences and 
similarities in state and federal rules 
pertaining to what convictions are 
admissible under varying circumstances 
and the proper techniques for offering 
the evidence. 


Comment 


“Valley Forge Christian College v. 
Americans United for Separation of 
Church and State, Inc.: Citizen and 
Taxpayer Standing Under the 
Establishment Clause Revisited,” by 
Bradley M. Bole. 

The author examines the recent U.S. 
Supreme Court decision in Americans 
United denying standing to a nonprofit 
organization to challenge a transfer of 
government surplus property to a 
religious organization. He discusses the 
Court's rigid application of standing in 
general, and suggests an alternative 
proposal to the current standing doctrine. 


Case Notes 

Evidence—“Florida Court Uses Broad 
Adverse Party Witness Definition for 
Both Impeachment and Admissions 
Purposes”—Smith v. Fortune Insurance 
Co., 404 So.2d 821 (Fla. Ist Dist. Ct. 
App. 1981), by Sarah E. Nall. 

This case note examines the broad 
definition of “adverse party” adopted in 


Unique Christmas gift! 


{ 


ATTORNEY AND JUDGE 


SCALES OF JUSTICE 


Watch Picture Art 


A unique and distinctive piece of art suitable for office or home, 
available exclusively to Florida Bar Journal subscribers through this 
offer. 

Because antique watch parts of gold, brass, and steel compose the 
picture, each is unique and signed by the artist. No two are exactly alike. 

The picture is professionally framed: double matted, glass front, 
paper backed, hooked for hanging, in your choice of walnut or gold 
painted frame. 

Because these are individually produced, please allow three to four 
weeks for delivery. Because this is such a unique offer, all orders must 
be accompanied by payment. 


TO: 

P.A.T.I., Inc. 

900 North Federal Highway, 4th Floor 
Boca Raton, Florida 33432 


Please Forward the Following: 


ATTORNEY AND JUDGE SCALES OF JUSTICE 
QUANTITY QUANTITY QUANTITY QUANTITY 
walnut frame walnut frame walnut frame walnut frame 
gold frame gold frame gold frame gold frame 
$47.00 $60.00 $47.00 $60.00 
*Plus $2.00 for postage and handling — $3.00 for 2 or more pictures. 
CERTIFICATE INCLUDED 
Name on Certificate 
NAME: 
ADDRESS: 
CITY STATE ZIP 


Amount enclosed $ 


****For no additional charge—If you would like a certificate included in the picture, your 
name can be printed on the certificate at no additionl cost. 
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CURRENT LEGAL 
LITERATURE 


Fortune and questions the Ist DCA’s use 
of the same definition for impeachment 
and admission purposes. The role of an 
adverse party witness for impeachment 
purposes is compared to that of a party 
opponent for admission purposes and the 
ramifications of a mutual definition are 
presented. 

“Criminal Law—‘Plain View’ and the 
‘Plain View Doctrine’”—Adoue v. State, 
408 $o.2d 567 (Fla. 1981), by John 
Cattano. 

The author reviews the Florida 
Supreme Court's clarification of the 
“plain view doctrine” in Adoue v. State. 
He discusses the interplay between the 
“plain view” exception to the search 
warrant requirement and the question of 
a “reasonable expectation of privacy” in 
constitutional search warrant 
requirements. His note previews one area 
of the current controversy surrounding 
search and seizure. 

Creditors Rights—Garnishment— 
“Reducing Past-Due Child Support to 
Final Money Judgment: The Vanishing 
Exception to Wage Exemption”— 
Sokolsky v. Kuhn, 405 So0.2d 975 (Fla. 
1981), by Mark R. Siegel. 

This note discusses the recent Florida 
Supreme Court decision which held that 
a child support order reduced to final 
judgment does not qualify for the 
protection of F.S. §61.12. Section 61.12 
provides an exception for alimony and 
child support orders from the “head of 
family” wage exemption of F.S. §222.12. 

Torts—“Parents in Wrongful Birth 
Action Are Entitled to Recover the Extra- 
ordinary Expenses of Raising a Defective 
Child to Age of Majority but Are Not 
Entitled to Recover Ordinary Expenses 
of Rearing a Normal or Defective 
Child” —Ramey v. Fassoulas, 7 Fla. L.W. 
488 (Fla. 3d Dist. Ct. App. Feb. 23, 
1982), by Pamela S. Leslie. 

This note is a critical comparison and 
analysis of recent wrongful birth cases in 
Florida. The state of the law in this area 
reflects conflicting DCA decisions, parti- 
cularly with regard to allowable elements 
of damages. 

Criminal Law—Sexual Battery—“No 
Interspousal Exception From 
Prosecution Under Florida Sexual 
Battery Statute’—State v. Smith, 401 
So.2d 1126 (Fla. 5th Dist. Ct. App. 1981), 
by Kenneth McLaughlin. 

This note discusses the probable 
effects of the Smith decision and reviews 
the justification for the common law 
interspousal exception from prosecution 
for rape. An examination of the statutory 
and sociological changes which 
influenced the Fifth District Court of 
Appeal’s decision is made, followed by a 
discussion of the trend toward abolishing 
the interspousal exception. 0 


THE ULTIMATE 
CORDLESS PHONE 


¢ Have you ever felt “tied down” to the phone in your office, or at home . . . expect- 


ing that important call? 


¢ How many times have you made a mad dash for the phone .. . only to find it’s 


stopped ringing? 


¢ And what about those occasions when you were simply too far away to hear it 


Compare Our Price 
and Quality 


Only *189°° 


(includes shipping & insurance) 


INTERSTATE PHONE REMOVES 
THE CORD 

...and you have freedom of phone 
movement like never before! Your 
phone goes where you go! Take it 
from room to room — anywhere in 
your office. Take a break in the 
patio, pool or garden. Work way out 
in the garage, basement or drive- 
way. The Interstate Phone is there 
at your side. 

EXTENDED RANGE 

Here is truly the ultimate in cord- 
less phones. The Interstate Phone 
has unbelievable sound fidelity — 
with an extended range of up to 600 
feet. The entire unit — 10.5 ounces 
— attaches lightly and easily to a 
belt, or slips into a pocket. Yet you 
can receive or place calls to any cor- 
ner of the world. 

YOU OWN IT 

The Iriterstate Phone is wholly in- 
dependent of the phone company. 
Even its installation. FCC registered 
and U.S. Government approved for 
direct connection to any existing 
phone jack. Installation and month- 
ly charges are eliminated. 

STILL MORE FEATURES 

The Interstate Phone unit includes 
everything you need: Phone * base 
station © compatibility with all 
rotary or pushbutton systems ¢ 
easy installation with standard 
phone jacks. 


MEMORY SYSTEM 
The last number called is stored in 
the memory and is automatically 
redialed — just push one button — 
great to reach forever busy numbers 
— saves redialing a string of codes. 
BATTERY RECHARGING CORD 
Still another Interstate Phone ex- 
clusive! A great new way to keep 
your phone charged — with no need 
to return it to its base unit. A charge 
cord is provided, to plug into any AC 
outlet in the house. Which means 
the base can be tucked permanently 
out of sight AND the phone is 
anywhere you want it — being 
charged. 


GUARANTEE satisfaction is complete- 
ly guaranteed! Use the Interstate 
Phone for 15 days in your office, or 
home. Not pleased? You owe nothing 
— not even an explanation. Just 
return for complete, prompt refund. 
Please note: Equipment used for 
business purposes is tax deductible. 
You have everything to gain, and 
nothing to lose (in fact, you'll wonder 
how you ever got along without one). 


YES The Cordless telephone is the sound answer for me 


Please send me 


units at only $189.00 each 


(California residents, please add 6% sales tax) 


Total $ enclosed. 

NAME 

ADDRESS 

CITY STATE ZIP 


SEND TO: INTERSTATE TELEPHONE 
18210 Sherman Way, Reseda, Ca 91335 
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LAWYERS SERVICES PAGES 


POLICE EXPERT 
TO REVIEW AND ASSIST in case preparation; 
deposition and court testimony for defense 
and plaintiff attorneys in police related mat- 
ters. (Brutality, civil rights violations, firearms 
abuse, training, administration, pursuit driv- 
ing, etc.) 22 years experience as a patrol of- 
ficer, supervisor and chief of police. (St. Louis 
County, MO, and Boston, MA. 


RJ. di Grazia, 
d G associates, 
9535 Duffer Way, 
Gaithersburg, MD 20760. 
301/977-0457 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


TRADEMARK 
& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITEG WINTER PARK, FL 32789 (305) 896-4020 


$40 each. COMMON LAW—$20 additional. 
DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply _ title/author/regs— 
FEE:: $75. 2 or more—$70 each. 


GOV'T. LIAISON—AII agencies—SEC 


FORENSIC PSYCHIATRY, INC. 
Expert testimony and case preparation; assistance. 
CRIMINAL: Insanity defense and incompetency to stand trial mittee. 
CIVIL: Psychiatric damage of personal injury and wrongful death; 
custody evaluation, psychiatric malpractice. 


Robert H. Wray, M.D., J.D., director 
Tallahassee, Florida 32312 


2427 Winthrop Road 


(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 

APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 


Over 30 years successful experience-not connected with 
the Federal Government. 


t 
GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Arl. Bivd., 
P.O. Box 9656, Arlington, VA 22209 


904-222-1540 Phone (703) 524-8200 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
doctors in addition to technical experts on 
staff are available to consult and testify in all 

courts. Complete laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


$225 N. W. 13th Street 
Plantation, FL 33322 
(305) 565-0324 


Executive Offices 
159 Great Neck Road 
Great Neck, N.Y. 11021 
(516) 829-8762 


iew course 
-Florida’s best bar review course 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Name 


Address 


“Ny 


BRC 


The course the others imitate 


Telephone (area code ) 


Law School Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


POLICE PROCEDURES 


Renowned univ. criminologist and police 
authority—featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report. 
etc. Extensive experience in police litiga- 
tion involving excessive force, intentional 
and negligent use of firearms, improper 
use of police vehicles, and standards of 
police conduct. Full credentials and 
references available on request. Certified, 
National Academy of Police Specialists 
(N.A.P.S.) 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e Reasonably priced at $23.00 

e Your name embossed in gold on 
the front cover at no extra charge 

e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 
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LAWYERS SERVICES PAGES 


CRIMINOLOGIST 


Case Evaluation - Case Preparation 
Expert Testimony 

THE MEASUREMENT AND EVALUA- 

TION OF LIGHTING IN CRIME-RELATED 

AND PERSONAL INJURY CASES 

—Qualified In Use Of The [luminance Meter 

—Conversant With All Published Lighting 
Standards 

—Member, Illuminating Engineering Society 
of North America 


PHYSICAL SECURITY STANDARDS IN 
—Hotels And Motels 

—Apartment Buildings And Condominiums 
—Shopping Centers 

—Airports And Transportation Facilities 
—Hospitals 

—Office Buildings 

—Industrial Complexes 

—AlIl Commercial And Public Facilities 


NEGLIGENCE INVOLVING SECURITY 
GUARDS 


INTERPRETATION OF CRIME STATIS- 
TICS IN “HIGH CRIME AREAS” 


POLICE PROCEDURES AND 
MALPRACTICE 
—Excess Use Of Force 
—Firearms Useage 
—High Speed Pursuit 
—Negligence In Hiring, Training, Retention 
—Police Conduct 
CITY AND COUNTY JAIL INCIDENTS 
—Jail Suicides 
—Handling The Mentally Il 
—Inmate-On-Inmate Assaults 
—Personal Injuries 
—Searching Procedures 
Dr. William J. Bopp 
1400 S.W. 21st Lane, Boca Raton, FL 33432 
(305) 395-4830 


BIOMEDICAL & TOXICOLOGICAL 
LITERATURE RESEARCH 


Documented reports in biomedicine and toxicology; complete compu- 
terized and manual literature searches; synopses and analyses of 
published documents; assistance with preparation of medical briefs; 
provision of copies of the most authoritative and important published 
materials relevant to your case; evaiuation of biological and chemical 
laboratory reports. 

Research and analyses performed by highly qualified toxicologists, 
biomedical scientists, and information specialists. 


BIOMEDICAL LITERATURE CONSULTANTS, INC. 
1629 K Street, N.W., Suite 520 
Washington, D.C. 20006 Phone (301) 251-9661 


ENGINEER 


HIGHWAY/TRAFFIC 


University professor, Registered Professional 
Engineer, over 20 years’ experience in aca- 
demics, research, government and industry. 
National recognition. Research and testimony 
for attorneys since 1968. 

Accident ® Traffic Lights 

reconstruction Road Signs 

Highway Design Traffic Generation 

© Safety Analysis © Capacity 

e Parking Studies © Traffic Impact 

¢ Railroad Crossing © Speed Estimates 


Vasant H. Surti, Ph.D., P.E. 
936 N.W. 106 Avenue 


Miami, FL 33172 (305) 226-3386 


OUR 
NEWEST 
SERVICE 


Expressly designed for 
Members of the Florida Bar 


dine ts important ae 


TOTAL 
INCORPORATING 
PACKAGE 


Upon receipt of your order we will prepare the Articles of Incorporation, hand file 
with the Secretary of State, receive and return to you the certified copy com- 
plete with charter number and date,stamp plus all other documents and, a cor- 
porate kit can be delivered at the same time. All in approximately 24 hours. 


TIME AND LABOR SAVED FOR A MINIMUM FEE 


CALL OR WRITE FOR COMPLETE DETAILS 


ace INDUSTRIES, INC., 121 S.E. 1st STREET, MIAMI, / (305) 358-2571 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast’s fore- 
most banking association 
monthly magazine. 

You know aftorneys often need 
current information on banking 
activities and regulations. 


FLORIDA BANKER brings you cur- 
rent monthly financial news in 12 
information packed issues. 


To take advantage, return this 
coupon with $24 for a one-year 
subscription fo: 


Flloptela Baplep 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Name Title 


Company 


Address 


Zip 


(Type on separate card, if you need additional room.) 


LAW OFFICE MANAGEMENT 


PROFESSIONAL LIABILITY CLAIMS PREVENTION 
DOCKET CONTROL — CLIENT RELATIONS — FILING SYSTEMS 
FEES AND ACCOUNTING — PERSONNEL AND COMPENSATION 

OFFICE EQUIPMENT. AUTOMATION, LIBRARIES AND DESIGN 


DUKE NORDLINGER STERN, J.D., Ph.D. 
1336 - 54th Avenue N.E., St. Petersburg, FL 33703 (813) 527-1212 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
¢ $3.00 Prepaid - 10 for $20.00 Daytona Beach, FL 32015 
AMOUNT OF RATE TERM PAYMENT | MONTH OF} PAYMENTS ADD'L 
LOAN 1st PYMT PER YEAR SETS 
$ % $ $1.50 ea 
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The Florida Bar Journal 
encourages the submission 
of manuscripts for publica- 
tion. Articles should be 
typed doublespaced and 
should not exceed 15 
pages. All manuscripts 
submitted to the Journal 
are reviewed by members 
of the Editorial Board. 


— 
| 


FREE CATALOG of 
Reconditioned IBM 


Word Processors 
All with 90 days Free IBM Service. 
Save thousands of dollars! 


521-3085 


In Michigan 


For catalog 800 482-3651 


call toll-free or write 


W WORD PROCESSING EXCHANGE 
€ P.O. Box 7361, Ann Arbor MI 48107 


MEDICAL 
MALPRACTICE 
_- PERSONAL INJURY, 
PRODUCT LIABILITY 
450 Board Certified physicians in all _ 
_ specialties, nationwide and Florida. 
Fee: $400 to $600 for written reports. 


_ Experts guaranteed for meritorious 


cases. Experience: 6 years and 4000 

cases. FREE telephone consultation — 

with our Medical Director. Local At- 

torney References. Funds available to | 
defray the cost of litigation. 


The Medical Quality Foundation : 


11607 Foxclove Road, Reston, Virginia 22091 


TOLL FREE 800-336-0332 


Personal Injury Medical Malpractice 
eWorker’s Comp 


Indepth Analysis of ‘Medicals’ 


by 
REGISTERED NURSES 

eldentify areas of negligence 
eSummarize ‘‘Medicals’’ 
eEvaluate proximate cause 
Assist in case preparation 
eResearch & Analyze Medical Standards 

& Literature 
Suggest additional areas of discovery 
eSuggest appropriate Medical Expert 

Witnesses 


Health Care Consultants, Inc. 
Box 18223 e Pensacola, FL 32523 ¢ 904/476-9548 
4350 N.W. 34th St. ¢ Ft. Lauderdale, FL 33319 
305/739-8911 


Mail to: 
Records Department 
The Florida Bar 


206 South Monroe Street 
Post Office Box 5411 
Tallahassee, Florida 32301 


Phone: 222-TYPE 


My Secretary of Tallahassee, Inc. offers 
more than a decade of experience and 
professional service to its clients. Catering to 
associations, attorneys and independent 
executives, My Secretary is a cut above the 
average. We’re not just part time help; and we 
don’t work by the hour. We work until your 
job is done—and done to your satisfaction. 
My Secretary takes pride in providing 
accuracy, dedication and personal attention 
to your work. 


Located in the Executive Suite, My 


Secretary is within a block of the Capitol and 
convenient to all downtown offices. 


My Secretary 
offers you these basics: 


GENERAL SECRETARIAL SERVICES .. . 
* Transcription from standard, mini and micro 
cassettes. 
* Full typing service from routine daily corre- 
spondence to legal briefs and legislative proposals. 
SERVICES FOR ATTORNEYS... 


*My Secretary has two legal secretaries on staff to 
handle your confidential typing of briefs. general 
correspondence and word processing needs. Our Word 
Processing Center makes it easy for you to edit and 
update any documents, quickly and error free. My 
Secretary is on hand when your secretary is busy, on 
vacation, or on those rare occasions when she is ill. 


Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


The Source for superb quality. 


Police and Jail Procedures— 
Professor of Criminal Justice 


Available to assist in case preparation, 
deposition, and court testimony for 
defense and plaintiff attorneys in police 
related matters (excessive force, firearms 
abuse, pursuit driving), and jail related 
matters (custodial deaths and injuries, 
excessive force, and conditions confine- 
ment). Twenty-two years of experience as 
a detective, major, chief deputy (under 
sheriff) and professor of criminal justice. 
Certified, National Academy of Police 
Specialists (N.A.P.S.) 


Dr. Leonard Territo 

Law Enforcement Consultants 
14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone (813) 273-1861 


Tallahassee, FL 32301-8226 


Attorney number 


Name 


New address 


City 


State 


Zip 


Area code Telephone 
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If you are moving, let the Bar know! 
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A Boarding and 
Day School 


Fort Lauderdale 


Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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You’re not in the business 
of untangling red tape 


How often do you get bogged down in 
a mire of letters, memoranda and long 
distance phone calls? How many times 
do you suffer frustrating delays 
concerning corporate information? 
Probably quite frequently, if you haven't 
discovered C.I.S. 

At C.|.S. our only business is serving 
the legal, banking and financial 
communities. We offer INSTACORP, a 
one-day service for the preparation and 


filing of new articles of incorporation. We 
provide uniform commercial code 
information in as little as one day by 
special rush request. In fact, C.I.S. will file 
or retrieve any document and information 
of public record in Florida and Nationwide. 
Fast! 

Call toll free in Florida 1-800-342-8086 
or out-of-state (904) 222-9171, for more 
details about all of our services and say 
good-bye to red tape. 


CORPORATION INFORMATION SERVICES, INC. 
1-800 - 342-8086 
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Testimony to Excellence 


United State Code Annotated is the 
lawyer’s indispensable tool. It is con- 
sulted daily in more offices across the 
land than any other federal statutory 
source. That is testimony to the lead- 
ership it enjoys today and has ex- 
perienced for more than half a cen- 
tury. 


USCA users provide individual testi- 
mony: 


A California lawyer writes: “It is an 
invaluable tool-of-the-trade and | 
would recommend it highly to any- 
one...” 


From a Texas lawyer: “... USCA 
has been an invaluable source of 
information that | have not only used 
in federal matters but also as a re- 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 


Kenneth S. Green, Jr. 

P.O. Box 5362 

Fort Lauderdale, FL 33310 

Broward Co. Phone: 305/463-1700 
Palm Beach Co. Phone: 305/737-8600 


Michael D. Goodson 


Montgomery, AL 36101 
Phone: 205/834-7872 


Michael L. Moschel 
579-7th Avenue No. 
Naples, FL 33940 
Phone: 305/945-0600 


Stephen D. Walsh 
Box 52 P.O. Box 421 

Tallahassee, FL 32302 
Phone: 904/224-6181 


Hacksonvilie: 904/396-0783 


search tool for looking up matters in 
state cases that had federal questions 
involved in them.” 


A Louisiana lawyer says simply: 
“USCA is an absolutely essential 
tool.” 


An Indiana lawyer reports: USCA 
“has become a valuable tool in ex- 
panding my federal practice.” 


Every lawyer has a federal practice. 
Every lawyer needs USCA. Isn't it time 
you investigated the use of this in- 
dispensable research tool? Spend 
just a few minutes with your West 
Sales Representative, or write to West 
Publishing Company, 50 W. Kellogg 
Boulevard, P.O. Box 3526, St. Paul, 
MN 55165. 


Thomas D. Yarbrough 
P.O. Box 1451 

Winter Park, FL 32789 
Phone: 305/629-1077 


Bradley H. Thurston 

P.O. Box 1086 

Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 
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